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PREFACE

On October 29, 2004 in Rome the Treaty establishing a Constitution for Europe
was officially signed by the representatives of the 25 Member States of the
European Union. It replaces the old Treaty of Rome of 1957, which established
the European Economic Community and the Treaty of Maastricht which
established the European Union. But, was this only a tidying up exercise or does
the new Treaty bring about important changes in Europe that have a constituent
dimension?
And will it survive all the national ratification procedures that it has to undergo
in the various Member States, including referenda in Britain, France and other
countries?
The new European Constitution will be heavily debated in the forthcoming
months. This book aims to provide a critical assessment of how the new
Constitution was created and what it will change.

Tilburg, January 2005
Antoine T.J.M. Jacobs
Professor at the Law Faculty,
University of Tilburg, The Netherlands.

PART I
THE MAKING OF THE
EUROPEAN CONSTITUTION

1. INTRODUCTION
1.1. The original set-up of the European Integration
The new European Constitution is the talk of the town all over Europe these days.
This document was signed on October 29, 2004, in Rome by the representatives
of all 25 Member States of the European Union. As it is wearing the cloak of an
international Treaty, it has to be approved by the legislators of each Member State
in the months to come. In about half of all the Member States the population
will be consulted by way of a referendum. These are reasons enough to focus
our attention on this new European Constitution.
A Constitution describes the architecture of a state. Anno 2004 the average
democratic state embraces as its main institutions: the head of state, the
government, the legislature (parliament) and the judiciary. The preparation and
execution of policies lies in the hands of the government. Parliament, chosen
by the population by way of general elections, has the decisive say on legislation,
the state budget and most of the time also on the rise and fall of the government.
Beside these legislative and executive powers stands the judiciary, which, in
complete independence of the former, guards the rights and duties of the citizens
and the administration.
In the 1950s France, Germany, Italy and the Benelux countries concluded three
Treaties, establishing, in order, the European Coal and Steel Community (ECSC,
1950)1; the European Economic Community (EEC, 1957) and the European
Community for Nuclear Energy (Euratom, 1957). However, the founding fathers
of these Communities did not have in mind the establishment of a State. Their
ambition was to create an international organisation stronger than the existing
loosely knit international organisations, although still not so strong an
organisation as a federal state like the USA.
Therefore a unique structure was devised with the following main institutions:

1

The ECSC Treaty was only concluded for fifty years and therefore has elapsed a few years
ago.
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Council of Ministers
Court of Justice EC
European Parliament
European Commission

The policies of the EEC were made by the Council of Ministers. The European
Commission was set up to prepare the decisions of the Council of Ministers, to
execute them and to monitor them. The EC Court of Justice could enforce
sanctions against the Member States and their subjects, while at the same time
ensuring that the European institutions did not exceed their powers to the
detriment of the Member States.
The European Parliament played only an advisory role. In fact the Council of
Ministers was the highest institution of the EEC. This institution was paramount
in the area of policy making and in legislative matters. However, it could only
decide by unanimity and lacked control over the preparation and execution of
its own measures, as they are both dealt with by the European Commission.
This composite structure meant that the European Communities in the 1950s
were still a long way from the model of a federal state. They had a predominantly
intergovernmental structure. In one aspect only did the structure resemble a
federal state: once a decision has been taken within the Council of Ministers,
this measure becomes the supreme law in all the Member States of the European
Communities. It replaces all national law that is not in conformity with it. The
Member States could no longer fail to implement it (see § 11.6).
1.2. Two visions on Europe and the compromise
For those who, before, during and after World War II, had dreamed of a federal
Europe, the European Communities was a step in the right direction, but not
more. They continued to push for further steps in this direction, in other words
a reform of the institutions, their competences and their mutual relationship.
The federalist vision2 (also called the communitarian or the integrationist vision)
wants more European law and policy-making. For that reason, federalists believe
that inside the Council of Ministers a majority of the Member States should be
able to overrule a minority. Federalists also want more powers for the European
Parliament and are eager to reinforce the position of the European Commission.
2
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K. Nicolaidis (Ed.), The Federal Vision, Oxford, 2001; D. Sidjanski, The Federal Future
of Europe, Ann Arbor (Mi), 2003.
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They see the European Commission as the most dynamic European institution,
and they would like to develop it into a true European government. Although
many see the European Commission as insufficiently democratically legitimised,
the proponents of federalism will remedy this by giving the Commission more
democratic legitimacy, for example by having its President elected by the European
Parliament.
Opposed to this vision there is the vision of those who do not want to go very
far with European Integration and who want the European institutions to preserve
as much of their intergovernmental nature as possible. The confederalist vision
(also called the intergovernmental or sovereignist vision), sticks to decision-making
on the basis of unanimity in the Council of Ministers, thus ensuring that each
Member State keeps the power of veto. Confederalists prefer to restrict the
European Commission to its service-executing role. They do not want it to develop
into a European government and consider their vision as more democratic than
the alternative, the federal vision as the Ministers are legitimised by their national
parliaments and voters while the European Commission is not. This form of
legitimacy also works as a good guard against “Brussels-mania”; an excess of
European rules that might compromise national sovereignty.
The contrast of these two visions of Europe is as old as the process of European
integration itself. It first appeared as early as 1948, at the European Congress
in The Hague. Winston Churchill, the British War-time Prime Minister, launched
the idea of a Europe of Fatherlands; Europe as a League of independent states.
And until this day this model is the favorite of most politicians on the British
Islands and Scandinavia and in some of the new Member States in Central and
Eastern Europe.
The contrasting idea of Europe as a federal state was advocated at the Congress
of The Hague by the late German Chancellor Adenauer. Over the years this
proposition has attracted the support of most politicians in Germany, the Benelux
countries and Southern Europe.
France in the 1960s adhered to the confederalist vision, but since then has moved
gradually toward a compromise between the confederalist and the federalist vision.
In the first half century of European integration, the proponents of these
contradictory visions have been prepared to compromise, and it is this that has
given the European Integration its completely unique character, which is neither
flesh nor fish, neither federal nor confederal but something in between.

13
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1.3. The advancement of the communitarian/federal vision
The construction of Europe takes place throughout an incessant tug-of-war
between these two fundamentally different views on Europe. For more than 50
years, the federalists have pulled on the string of the predominantly
intergovernmental character of Europe with a view to making it more federal.
However, the confederalists are pulling on the other end of the same string in
order to withstand the pulling of the federalists. At first their resistance was
successful, and notably so in the 1960s when the French president, General De
Gaulle was at the helm of the confederalists. However after his resignation in
1969 the pulling of the federalists became stronger than that of the confederalists
and little by little the last are losing ground. But the fight is tough. The move in
the direction of federalism is slow, as far as the impatient federalists are
concerned. Yet, it goes too fast for the ardent confederalists.
Most of the time the confederalists demand compensation for each concession
they make to the federalists. This has the nasty result of rendering the institutional
structure of the European Integration increasingly complicated. Such complexity
has deprived the individual citizen of a comprehensive outlook on Europe and
has made the institutions and bureaucracy within the EC spiral somewhat out
of control – the complaint of an opaque Europe (see § 20.4).3
In particular, the accession of Britain to the EEC in the beginning of the 1970s
led to further complications as the British, on the one hand stubbornly cling to
their independence and, on the other hand are eager not to miss the boat of the
European Integration.
Above the Council of Ministers, in which the specialised Ministers sit, the Heads
of State and Government started to organize their own meetings. These meetings
were initially called ‘summit conferences’, and later – as of 1974 – were
institutionalised into the European Council.
This European Council, which takes its decisions on the basis of unanimity, has
usurped much of the policy making on matters of core importance.
The European Parliament, directly elected by the citizens of the Member States
since 1979, did not initially see its powers much increased.
So, by about 1980 the institutional structure had become:

3
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Zie R. Vaubel, Euro-Chauvinismus, Der Hochmut der Institutionen, München, 2002.
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European Council
Court of Justice EC
Council of Ministers
European Commission
European Parliament

These changes to the institutional structure of the EEC that have taken place since
the 1970s do not reflect a straightforward development of the EEC toward adopting
a federal structure. Institutions and procedures had grown ever more complicated
without making the EEC more productive.
This had become painfully clear by the beginning of the 1980s, when the
economies of the EEC Member States had come into dire straits and the weak
EEC could not do much about it. Europe seemed paralysed in the area, where
it was believed to be most powerful: the economy (at that time, the EEC had hardly
any power in areas like foreign affairs, defence, justice and home affairs).
In the mid 1980s, when the impotence of the EEC was most apparent, it was
the driving force of the then Chairman of the European Commission, Jacques
Delors, who devised a new dynamic compromise. His analysis was: Europe is
failing because there is not enough Europe! The economies of the Member States
did not constitute a single European Market. Europe could recover by creating
such a single European market. And to create such a single European Market,
institutional measures had to be taken to end the powerlessness of the European
Institutions. Qualified majority voting (QMV) in the Council of Ministers was
intended to open the door to a bundle of measures through which to realise the
single European Market in 1992.
So, as of 1986, (the Single European Act) QMV was inserted into the existing
EEC Treaties for all measures that were necessary to create the single European
Market in 1992 (not for other decisions).
In order to give this encroachment upon national sovereignty a democratic cloak,
the European Parliament was given a co-decision role in this type of decision.
Both institutional adaptations were clearly fresh steps in the direction of a federal
structure. To soothe the confederalists, the European Council, in which the

15
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decision-making still relied on unanimity, was given a more prominent place
in the European Treaties.4
When the single European Market was realised in the beginning of the 1990s,
the idea spread that Europe needed new and higher ambitions. The Berlin Wall
had fallen and the neutral European States (Sweden, Finland and Austria) could
join the EEC. The former Communist countries in Central and Eastern Europe
also demanded accession. The world economy became increasingly a global
economy (globalisation). Europe realised that it had to move on with the process
of European Integration. The European economic integration being completed,
an integration of social policies, justice and home affairs, foreign policy and
defence matters ought not to lag behind. However, not all the Member States
wanted a federalist approach to these issues. They supported some European
involvement in these areas but more along confederalist than federalist lines.
This complicated desire was laid down in the Treaty on the European Union,
(Treaty of Maastricht), 1992. However, no complete consensus about this Treaty
was possible, because of the opposition of Great-Britain against, notably, the Social
Policy chapter.
So, as no compromise could be reached, it was decided that the Social Policy would
be excluded from the Treaties and laid down in a separate Protocol, signed by
11 of the 12 Member States, Great Britain abstaining.5
This was the second time that the EC/EU moved onwards with two velocities.
In the course of the 1980s and 1990s two more times such a choice for a Europe
of two velocities has been made: on the issue of the abolishing of border controls
between Member States (Schengen Treaty) and on the issue of a single European
currency, the Euro. They were finally laid down in special texts to which Great
Britain and other Member States were not bound. In the amendment of the
European Treaties in 1997 (Treaty of Amsterdam) an acknowledgement of the
option for different velocities was included in the Treaty text (see § 11.4).
1.4.

The hottest motive for changing the EC/EU Treaties: ‘enlargement’ requires
‘deepening’

Towards the end of the 20th century the accession of 8 former Communist
countries to the European Union was ratified. Together with Cyprus and Malta
this brought the number of Member States in 2004 from 15 to 25. Because of
this enlargement many more Prime Ministers would come to the European
4
5
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M.A. Pollack, The Engines of European Integration, Oxford, 2003.
In 1997 the new British Labour government gave up the opposition against the Social Policy
Chapter, which could then be integrated in the EU Treaties by way of the Treaty of
Amsterdam.
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Council and many more specialised Ministers to the Council of Ministers. The
European Commission would grow from 19 to 30 Members, the European
Parliament from ca. 550 to over 700 Members, etc. Europe was going to be
extremely difficult to run using the current institutional arrangements after the
enlargement to 25 Member States.
Initially it was intended that the Intergovernmental Conference, to be held in
Nice in December 2000, would be used to decide a profound reform of the
institutional provisions of the European Treaties. Alas, the Conference of Nice
was only partly successful in this respect.6 One year later, at the European Council
in Laeken, it was decided that the unfinished agenda of Nice had to be completed.

6

D. Galloway, The Treaty of Nice and beyond: realities and illusions of power in the EU,
Sheffield, 2001.
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2. THE CONVENTION PHASE
On earlier occasions, changes in the European Treaties had always been arranged
by the heads of State and Government of the Member States, behind closed doors,
at Intergovernmental Conferences (IGC). The new European Constitution too
had to be adopted during an IGC, but this time the heads of State and Government
decided to entrust the drafting of the new European Constitution to a special
Convention. This Convention was a forum of representatives of the political
institutions of the Member States and of the European Union, especially composed
for this purpose.
The idea of creating a European Convention had already been used once before:
in 2000 for the drawing up of the Charter of Fundamental Rights of the EU (see
§ 18.2). The success of this procedure must have inspired the European Council
to repeat it on this new occasion. It was expected that a Convention would be
more transparent and more able to bring the EU closer to its citizens than the
classic formula followed on the occasion of earlier changes to the European
Treaties.7
The European Convention, which was called to draw up the new European
Constitution, was composed as follows:
- one representative of the government of each Member State
- two representatives of the parliaments of each Member State
- 16 representatives of the European Parliament
- two representatives of the European Commission.
Each representative could send a replacement. Further invited were 26
representatives of the parliaments and 13 representatives of the governments
of the 13 (then) candidate Member States. Together with its president and vicepresidents the Convention constituted a body of ca. 105 Members with voting
rights. On top of that a number of observers were invited, representing the
Committee of the Regions, the Social partners and so on.
The European Council nominated the former President of the French Republic,
Giscard d’Estaing, as president of the Convention. The former Italian Prime
Minister, Amato, and the former Belgian Prime Minister, Dehaene, were
nominated as vice-presidents. On closer examination of the political backgrounds
of these three persons, it is easy to discern the three main political ‘families’ in

7

See A. Peters, Europäische Öffentlichkeit in europäischen Verfassungsprozesz, EuR 2004,
p. 375-392; T. Koopmans, De Europese conventie – een tussenstand, SEW 2003, p. 194.
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Europe: the liberals, the social-democrats and the Christian-democrats/
conservatives.
This trio operated as an executive committee of the Convention. Between this
trio and the Convention in pleno, there operated a Presidium, which comprised
13 members:
- the president and two vice-presidents of the Convention
- three representatives of the governments of the Member States that were to
hold the Presidency of the EU during the work of the Convention (Spain,
Denmark and Greece)
- two Members representing the European Commission
- two representatives of the European Parliament
- two representatives of the national parliaments of the Member States
- one representative of the candidate Member States.
In the composition of the Convention the representatives of the governments
(28) were grossly outnumbered by the representatives of parliaments (72). Thus,
parliaments – both the national parliaments and the European Parliament – were
able to wield much greater influence over the end results than they would have
had under the traditional procedures for reform, where they enter the game at
the last minute and may only either endorse or veto a final document.
Nevertheless it is questionable whether the representatives of the parliaments
have really played a central role in the drawing up of the European Constitution8,
for the final result was largely ordained by the top of the Convention, the
Presidium.
And the composition of this Presidium was markedly different from that of the
Convention as a whole: Apart from the three (vice)-presidents there were three
governmental representatives vs. five parliamentary representatives and two
representatives of the European Commission. Such a Presidium was undoubtedly
more sensitive to pressure from national governments, as it was clear right from
the start that the Convention was only to have limited powers. It was not to take
any final decision with regard to the European Constitution, but rather to provide
a draft that should be considered and subsequently adopted at the Intergovernmental Conference, and finally to be endorsed by all Member States before it
could enter into force.
As the decisive decision had to be taken at the IGC, where all Heads of State and
Government have a veto power, hints from various capitals that certain results
would give rise to insurmountable objections, cannot but have had some impact
on the shaping of opinion within the Convention.

8
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As expressed in point C of the Resolution of the EP of 24/9/2003.

THE CONVENTION PHASE

The European Council of Laeken put forward about 60 questions to which the
European Convention had to respond, such as how the powers of the EU could
be better distributed and defined with respect to those of the Member States?;
how the instruments of the Union could be simplified?; how democracy,
transparency and efficiency within the EU could be enhanced? and how best to
plan a route map towards a Constitution for the Union? Over the course of time,
all focus has been drawn toward this last point.
The European Convention started on February 28, 2002, and already, by the
spring of 2002, the plenary sessions of the Convention had produced a number
of clear objectives for achieving the end result. These objectives were taken up
by the various working groups, which were installed by the Presidium as of May
2002. There were working groups on the subsidiarity principle9, on fundamental
rights10, on the legal personality of the EU11, on the role of the national
parliaments12; on complementary competences13; on economic governance14; on
external action15, on defence16; on justice and home affairs17, on social policy18
and on the simplification of procedures and instruments of the EU.19 In addition
there were ‘discussion circles’ on the finances of the EU20 and the Court of
Justice.21
For each of these areas the services of the Commission had prepared
comprehensive documents, which could serve as a basis for the discussions in
the working groups. In the meantime some prominent members of the
Convention, such as Badinter22, Lamassoure23 and Hain24 were scripting entire
drafts of the new Constitution.
Throughout this stage, governments stayed clear of the debates, and so the debates
at the Convention were dominated by the representatives of the parliaments.
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

See CONV 286/02; under these so-called CONV numbers the Convention documents
can still be consulted at http://european-convention.eu.int.
See CONV 354/02.
See CONV 305/02.
See CONV 353/02.
See CONV 375/02.
See CONV 357/02.
See CONV 459/02.
See CONV 461/02.
See CONV 426/02.
See CONV 516/03.
See CONV 424/02.
See CONV 679/03; CONV 357/02; WD 12.
See CONV 636/03.
See CONV 317/02.
See CONV 327/02.
See CONV 345/02.
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However, this changed when, by the end of October 2002, the Presidium of the
Convention presented a pre-draft for a Constitutional Treaty for the European
Union.25 In this ‘skeleton’ for the Constitution, a number of important issues,
such as the presidency of the European Council and the position of the European
Commission, were still undecided.
Soon afterwards it became clear that the largest EU-countries were in favour of
a permanent Presidency of the European Council. This opinion was not shared
among the smaller countries. On 4 December 2002, the Benelux countries
presented a joint memorandum in which they demonstrated a preference for
maintaining the existing rotating presidency of the European Union and the
election of the president of the European Commission by the European
Parliament.26
On December 5, 2002 the European Commission presented a document in which
it strongly urged a reinforcement of communitary decision making.27
On January 14, 2003, France and Germany presented a common proposal, which
focused on a duo-leadership of the European Union: on the one hand a President
for, and nominated by, the European Council and on the other hand a President
for the European Commission, nominated by the European Parliament.28 Also
the UK and Spain tabled their proposals in unison.29
All this testifies that in this phase the governments of the Member States began
to show a more active interest in the work of the European Convention, and they
even demonstrated that physically. For example, more Cabinet-ministers
personally sought and took a seat in the Convention: Fischer (Germany), De
Villepin (France) and Papandreou (Greece) joined Fini (Italy), Michel (Belgium),
Palacio (Spain) and Hain (Great-Britain) who already had been Members of the
Convention right from the start.
In February/March 2003 the Presidium put a new draft Constitution on the
carpet30 into which all the recommendations of the various working groups had
been integrated. It already contained the first compromises between the different
views expressed in the earlier mentioned documents addressed to the Presidium.

25
26
27
28
29
30
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See CONV 369/02.
See CONV 457/02.
See CONV 448/02.
See CONV 489/03.
See CONV 581/03.
See CONV 528/03, 571/03 and 602/03.

THE CONVENTION PHASE

This new draft was discussed by the Convention during February and March
2003 in a series of plenary meetings, and was open for amendments to all
members of the Convention. In total 1200 amendments were presented.
Then it was the task of the Presidium to consider these amendments, many of
which were somewhat contradictory in nature. A new series of compromises was
made.
All this resulted in the presentation of a new draft in May, 2003.31 This draft still
declined to resolve a few issues on which the Presidium could not yet agree. In
the weeks that followed, the last compromises on these points were thrashed
out until, on June 13, 2003, the Convention was able to endorse a text for the
European Constitution with an overwhelming majority.32 This text was then
presented by Giscard d’Estaing to the European Council, at a conference held
on June 20, 2003 in Tessaloniki, Greece.33 At that time, some finishing touches
had still to be made (notably on details in Part III of the Constitution), but in the
final session of the Convention on July 10, 2003 the final text of the Convention’s
draft for the European Constitution was adopted.34
It was no wonder that Giscard was demonstrably proud35 and jubilant at the fact
that the Convention had managed to reach such a broad consensus – only 8 of
105 members of the Convention dissented36 – on a document without textalternatives. From the beginning the members of the Convention had well
understood that they would only have effective influence if they came forward
with a document that was supported by a broad consensus.
In itself it must be considered quite an achievement that such a consensus could
be attained, as it was clear that representatives of both the two traditionally
opposed views on the development of European integration participated in the

31
32

33

34
35
36

See CONV 724/03 and 725/03.
See CONV 820/03; see also CONV 805/03 of June 11, 2003, CONV 797/1/03 REV 1 and
CONV 811/03 of June 12, 2003.
See A.T.J.M. Jacobs, De geboorte van de Europese Grondwet nadert, NJB 2003, p. 1431;
P. Norman, The Accidental Constitution – The story of the European Convention,
EuroComment, 2003; J.L. Dehaene, De Europese uitdaging – Van uitbreiding tot integratie,
Van Halewijck, 2004; T. Opperman, Europäischer Verfassungskonvent und Regierungskonferenz 2002-2004, Deutsches Verwaltungsblatt, 2004, p. 1264-1271.
CONV 851/03 of 18 juli 2003; published in Pb C 169 of 18 juli 2003.
See also V. Giscard d’Estaing, La Constitution européenne, Paris, 2003.
Often here we speak of ‘consensus’, but this was not formally the case as 8 ‘eurosceptics’
voted against the draft. Their votes were motivated in the report ‘L’Europe des démocraties’,
see J.-L. Sauron, Une Constitution européenne enquête d’auteurs: convention, gouvernements ou peuples?, Receuil Dalloz, 2003, no. 43, p. 2896.
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Convention37: those who like to see the European Union developing as a
confederation of sovereign states and those who would like to construct a true
European federation. Moreover, the European Convention was dominated by
a further tier of conflict: one that has been emerging for some time now, between
the larger and the smaller Member States.38
Nevertheless it should be critically questioned whether the debates in the
Convention were held in any great depth. The orators at the plenary Convention
meetings had scarcely an average of 4 minutes speaking time at their disposal.39
Even a former member of the Presidium of the Convention, the British Labour
MP Gisela Stuart, aimed sharp criticism at the proceedings of the Convention,
in December 2003 in the Sunday Times. Sometimes texts that were presented
only at the last minute were only available in the French language, etc. and
frequently the opinion of many Convention Members was largely disregarded.40
Blanquer has condoned this by saying that a sort of ‘aseptic treatment’ has been
the price for the efficiency of the Convention.41

37

38

39

40

41
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See also The Political Dynamics of Constitutional Reform: Reflections on the Convention
on the future of Europe, Clingendael study 21, The Hague, 2004.
D. Vignes, Le projet du 18 Juin 2004 d’un traité constitutionel, continuité et discontinuité,
Revue du Marché commun et de l’Union européenne, 2004, p. 417-420.
See J. Meyer/S. Holscheidt, Die Europäische Verfassungs des Europäischen Konvents,
EuZW 2003, p. 613.
www.euobserver.com of 8.12.2003; see also G. Stuart, The Making of Europe’s Constitution,
Fabian society, London, 2003..
J.M. Blanquer, Le projet de Constitution européenne. Entre pacte fédératif et orde
constitutionnel coopératif, in Revue du Droit Public, 2003, p. 1277.

3. THE IGC PHASE
When the draft Constitution, as adopted by the European Convention, was
presented by Convention President Giscard d’Estaing at the European Council
meeting of June 20, 2003 in Tessaloniki, it was immediately accepted by this
European Council as the basis for a new Constitutional Treaty, which would
eventually have to be adopted by the Heads of State and Government of the
Member states at an International Governmental Conference (IGC).
The output of the Convention was also warmly applauded by the governments
and parliaments of the various Member States, praised by the media and mostly
positively discussed in scholarly writing.42 The European Parliament concluded
that the draft Convention, notwithstanding certain limitations and contradictions,
did deserve to be endorsed, and it urged the IGC to respect the consensus reached
at the Convention.43
Most participants in the debate pledged to stay as close as possible to the
Convention results and advocated that the principles of the compromises reached
by the Convention members should for the most part be left untouched. They
understood that only a limited number of issues could be raised. This was
euphemistically performed under the heading ‘improvements’.
However, even if every government were to limit itself to half a dozen
‘improvements’, the cumulative shopping-list of 25 Member States would total
at least a hundred items. Consequently, many EU observers put pressure on their
governments, insisting that they demonstrate as much self-restraint as possible
in their demands, so as not to see the results of the Convention deconstructed.
Still, at an IGC no Member State is obliged to accept anything. All Member States
have a veto power on every subject. The ‘final dealing’ was to take place at the
42
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J. Schwarze, The Convention’s draft Treaty establishing a Constitution for Europe, CMLRev
2003, p. 1037-1045; J. Kokott/A. Rüth, The European Convention and its draft Treaty
establishing a Constitution for Europe; appropriate answers to the Laeken questions?,
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IGC session of December 12-13, 2003 in Brussels. If no unanimous agreement
could be reached at this IGC then the existing Treaties as they have been most
recently amended by the Treaty of Nice, would remain in force. This was the fall
back option.
In October 2003, it was decided that the country then holding the EU Presidency,
Italy, should start to prepare a catalogue of the various issues that the governments
of the Member States wanted to rise. The Italian Presidency would informally
discuss the issues with the governments of the Member States, and then find
out what was and what was not acceptable to the other Member States. On the
basis of these exchanges the Italian Presidency should then propose amendments
to the Constitution as drafted by the Convention. Moreover the Italian Presidency,
with the consent of the other governments, set up a working group of legal experts
in order to carry out a ‘legal verification’ of the draft Constitution. Its findings44
were incorporated in the proposals of the Italian Presidency, published on
November 25, 2003 and presented to the Foreign Ministers of the Member States,
convened in Naples.45
This package was not well received by the media, as it contained only proposals
regarding the secondary agenda and failed to tackle any of the most contentious
points, such as: the new voting system in the Council of Ministers, the number
of Commissioners, the determination of the EU budget and a reference to
Europe’s Christian heritage. The European Commission and representatives of
the European Parliament, however, showed more appreciation for the package
of the Italian Presidency.46 And at the ministerial conclave in Naples, all Ministers
were positive about the Italian proposals. Apparently the package showed enough
political sense and expertise to be accepted as the basis for the final negotiations
at the planned IGC summit in Brussels, December 2003 without too many
problems.
Three days before the IGC summit of Brussels of December 12-13, 2003, the
Italian Presidency presented another two documents. The first document
contained the texts of all items for which the negotiations, according to the Italian
Presidency, had been successfully concluded.47 The second document described
the sensitive political issues on which there was not yet political consensus.48
It did not, however, contain proposals for compromise on these items. Prime
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THE IGC PHASE

Minister Berlusconi said that he had proposals up his sleeve but, whatever that
may have meant, it was not helpful.
It was impossible to reach political agreement on the new European Constitution
at the IGC Summit of December 13, 2003 in Brussels. The breaking point was
notably the stiff opposition of both Spain and Poland to the weight they would
be assigned for qualified majority voting in the Council of Ministers (see § 6.4).
The Member States’ differences on this item appeared irreconcilable and so the
Italian Presidency decided to postpone the debates until the next IGC Summit.49
The Irish, who were to hold the Presidency of the EU during the first half of 2004,
were requested to consult the governments of the Member States and on the basis
of these consultations to make an assessment of the prospect of progress and
then to report to the European Council of March 24/25, 2004.
Initially, most observers did not credit for the chances of the Irish Presidency.
However, the situation was unexpectedly and dramatically changed by an event
at the beginning of March 2004. A terrorist attack in Madrid killed more than
200 people. A few days later the incumbent Spanish Government lost the
parliamentary elections, and the incoming government made it clear that it was
prepared to take away the Spanish veto on the draft European Constitution. Under
these circumstances the Polish government, which had a very shaky position
at home, no longer felt able to maintain its resistance. So the sky over the
European Constitution opened up and the European Council of March 24/25
2004 could, alongside the gloom of proliferating acts of terrorism, strike an
optimistic note. It saw a feasible chance that agreement on the European
Constitution would be reached at the IGC Summit of Brussels, planned for June
17/18, 2004.
On the basis of this conclusion, the Irish Presidency proceeded to pursue the
completion of the European Constitution at the IGC summit of June 2004 all
the more fervently. In this second phase of the IGC the Irish Presidency could
build on the preparatory work already done under the Italian Presidency.50 This
was notably document CIG 60/03 ADD 1 of the beginning of December 2003,
which contained the texts on all items for which the negotiations, according to
the Italian Presidency, had been successfully concluded. In the course of April
and May 2004 these texts were intensively scrutinized and, about one week before
the IGC-Conference of June 17/18 2004, a new document was tabled, containing
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some 100 adaptations of the draft Constitution presented by the Convention.51
This document was acceptable to all Member States on the condition that an
overall agreement could be reached. It contained already a number of
compromises on issues, which had until then been contested, such as the new
provision on energy policy and the preservation of the unanimity rule on topics
like foreign policy, justice and social security. Only about half a dozen issues
remained on which no agreement could be reached. This notably concerned the
QMV-formula, the size and composition of the European Commission, the
coordination of economic policy, the Stability Pact, the decision-making procedure
for the EU budget, the incorporation of the Charter of Fundamental Rights and
the reference to God or Christianity. Nonetheless – or perhaps most importantly
– even though the elections for the European Parliament of June, 2004 had shown
a significant increase in the number of Eurosceptics among the citizens of most
Member States, the European leaders did not want to come home with another
failure for Europe. And so it would appear, the stars shone favourably on the IGCmeeting of June 17/18, 2004, in Brussels. Solutions for the remaining sticky issues
were found and consensus was finally reached on the text of the new European
Constitution.52
During the IGC all sorts of alliances had been formed. The small countries allied
in the fight for the preservation of a fully-fledged Commissioner for each Member
state. Britain conspicuously supported Spain and Poland in their fight to retain
their favorable weights in the calculation of qualified majority voting. In return
Spain and Poland supported Britain in her wish to retain unanimous voting in
tax matters.
Britain, The Netherlands and Ireland joined forces in the fight against the
proposals on the determination of the EU budget. Britain, France and Germany
hatched new paragraphs on the role of Europe in defence matters. Finland,
Ireland, Austria and Sweden jointly resisted the assistance clause in the defence
paragraph of the new Constitution and the traditional coalition of Beneluxcountries (Belgium, The Netherlands and Luxemburg) sponsored refinements
of some institutional arrangements.
All this may look like adultery, but in the eyes of the eurosceptic American
Professor Siedentop, all these kinds of alliances are far from reprehensible. “I
liked it very much that Poland and Spain played such a role. Europe is lacking
public differences of opinion. They fear quarrelling. People, however, like that.”53
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4. THE FACE OF THE NEW CONSTITUTION
The new European Constitution is a very bulky document54, comprising around
500 articles and protocols, easily filling 200 or more pages of text. Not much
of it is new, as the Constitution builds on previous documents and Treaties, which
have for many years already fulfilled the function of Europe’s Constitution.55 The
first of these founding Treaties was the Treaty on the European Economic
Community of 1957. It has been amended several times since then in order to
accommodate the accession of new Member States as well as the augmentation
and development of the ambitions of the EEC. The institutions were adapted and
the powers of the EEC expanded, witness the strengthening of the European
Parliament (since 1986), the realisation of the single European market (1992)
and the introduction of the Euro (1999).
The most recent amendments of the EEC Treaty were christened with the names
of the cities in which they were concluded: Maastricht (1992), Amsterdam (1997)
and Nice (2000).
The name of the EEC was gradually changed to European Community and then
European Union.56
Especially since the Treaty of Maastricht the actual ‘constitution’ of the European
Union has become quite complicated. This Treaty created a three-pillar structure:
* the first pillar was the existing European Economic Community
* the second pillar was concerned with the common foreign and security policy
* the third pillar was on Justice and Home Affairs.
Although these 3 pillars were covered by one institutional framework57, the
European institutions do not have the same powers in the second and third pillar
as they have in the first pillar. Moreover, the decision-making procedures are
different in the three pillars.
The reason for all these complications was the reluctance of the Member States
to surrender their sovereignty in the areas of foreign policy and defence, and
justice and home affairs to the same extent they had done in the areas covered
by the old EEC Treaty. Increasingly there, in the first pillar, a kind of a
supranational situation has emerged. In the second and the third pillar the
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Member States did not want to go that far. They were prepared to accept more
intergovernmental cooperation but not much more supranational authority. That
explains all the existing complications. Nice for lawyers, but difficult to explain
to non-lawyers.58
It is the current intention that all this complexity shall be swept away. When the
new European Constitution enters into force, all the former EC/EU Treaties shall
be repealed.59 The only exception is the Euratom Treaty of 1957, which will
continue to exist, subject to a number of textual changes intended to align it with
the new European Constitution. These amendments are laid down in Protocol
Nr. 36 to the European Constitution, which affirms that the Euratom Treaty shall
keep its legal effects. This is quite remarkable since the Euratom Treaty, with
all its emphasis on the creation and growth of nuclear power plants, pays only
secondary attention to the security and the radioactive waste of these plants and
thus seems rather outmoded.60 Various organisations such as Greenpeace and
also Member States like Germany, Austria and Ireland requested a more drastic
revision of the Euratom Treaty, but they apparently did not succeed. 61
When the new European Constitution enters into force this will also signify the
disappearance of the three-pillar structure. However, this will not put an end to
all of the substantial differences enshrined in the pillar structure. The
quintessence of the pillar structure survives in the new Constitution. It has only
been better concealed by a “unitary façade”, as Geelhoed called it.62 He rightly
observes that we should not be blind to the somewhat treacherous character of
this unitary façade. In fact, the Constitution has not constructed a solidly unitary
structure behind this façade. Most Member States still clung too tenaciously to
the situation as it stood, in which the governance of the internal market is
conceded a strong federal character, whereas foreign policy, defence, police, justice
and domestic economic policies are predominantly framed in a confederal way.
In the European Constitution this situation has been accepted as a reality and
that makes the façade somewhat treacherous. One has to see through the text
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of Part I and take careful note of the small print in Part III to see in that part the
numerous exceptions.
The European Constitution, indeed, is segmented in four parts, preceded by a
preamble.
* Part I is the truly constitutional part. It contains a description, in 60 articles
of the European Union, its values, objectives and the redistribution of
competences between the Member States and the Union. This Part also deals
with the institutions, the instruments for the actions of the Union, the financial
framework, and it contains provisions regarding membership of the Union.
* Part II contains the Charter of Fundamental Rights of the European Union.
The material content is almost the same as the text of the Charter that was
convened in connection with the Treaty of Nice. Only the restrictions on the
scope of this Charter have been emphasised.
* In Part III are amalgamated the many existing provisions of the Treaty on
the European Community and the Treaty on the European Union concerning
the various policy areas of the Union and the small print of institutional
matters. The large majority of it has been reproduced without material
changes, notwithstanding the occasional remarkable alteration.
* Part IV contains the customary final provisions on treaty amendments and
so on.
As the most important challenge facing the European Convention was a shake
up of the institutions and the procedures of decision-making, the European
Convention had concentrated on this issue. In the area of the powers of the
European Union and its institutions the European Convention principally sought
to only affirm the existing situation, although in this area too a number of
innovations were proposed.
The European Convention could do so wisely, since the European Treaties had
already been substantially moderated in recent years on a number of fields. One
needs only think of the social policy provisions, which were utterly remold by
the Treaties of Maastricht (1992) and Amsterdam (1997) and the arrangements
for the European Court of Justice, which were amended in the Treaty of Nice
(2000).
The European Convention did not want to put most of these issues again in
discussion but decided to place the existing provisions almost unchanged in the
new European Constitution.
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The most important accomplishment of the European Constitution is an overhaul
of the relationship between the various European institutions.63 The new
Constitution (Art. 1-19.2) is presenting the institutions in the following order:
European Parliament
Court of Justice
EC
European Council
Council of Ministers
European Commission

However, this presentation does not reflect the hierarchical order. A more realistic
presentation of that order would be:
European Council
Court of Justice EC
Council of
Ministers

European
Parliament

European
Commission

I should like to go one step further. I do not believe that the European Council
will really remain the paramount institution of the European Union. This body
is simply too voluminous to run the business of the European Union.
However, as we shall see later on in more detail, the new Constitution is creating
a number of high-profile standing European jobs: the chair of the European
Council, the President of the European Commission, the EU Foreign Minister,
the President of the Euro-Council and the European Public Prosecutor.
One may assume that these persons, who will be more or less permanently based
in Brussels, will meet with increasing frequency and they will certainly also invite
the Prime Minister (or his representative) of the country in possession of the
rotating Presidency of the Council of Ministers (see § 6.2) to join them.
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Thus, above the European Council, one can see the emergence of something
like a European Inner Cabinet.
As each of the Members of the Inner Cabinet is chosen and dismissed through
different procedures, the ‘inner cabinet’ will not be characterised by a ‘collective
cabinet responsibility’. The personalities in the ‘inner cabinet’ may be very
compatible, which will have the effect of reinforcing the dominance of the new
institution. However, situations of rivalry and clashing opinions are not to be
excluded. Such a situation would, conversely, damage the standing of the ‘inner
cabinet’.
If the Belgium authorities are clever, they will offer these personalities a stately
residence, for example the Egmont Palace or Val Duchesse in Brussels, so that
they can become a kind of White House administration.
Then the hierarchy of the EU institutions will look more like this:
EU's Inner Cabinet
European Council
Court of
Justice EC

Council of
Ministers

European
Parliament

Legislative
power

European
Commission

Executive
power

Judicial
powe

Although formally the new document is termed a Constitutional Treaty, in political
debate it is often referred to as European Constitution. However, among lawyers
already a debate has emerged over whether or not it is appropriate to speak of
a European Constitution.64 Some deny this, arguing that Europe is not a true
64
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State.65 They regret that the terms ‘Constitution’ and ‘Constitutional Treaty’ are
being confused. It is claimed that there is an essential difference between the
two terms. A true Constitution can be amended by a (qualified) majority within
its own institutions. A Treaty is a contract between sovereign states, which can
only be amended if all the signatory parties agree (see § 21.2).66
All this indicates that we may expect a protracted debate among lawyers on the
theoretical questions related to this European Constitution.67
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PART II
THE INSTITUTIONS

5. THE EUROPEAN COUNCIL
5.1. Introduction
The European Council came into being during the 1970s. It was a kind of summit
conference between the heads of state and government together with the President
of the European Commission that took place every three months, for the purpose
of setting out the main lines of European Community policy.
These sessions were an intrusion on the original institutional set up of the
European Communities as it was devised in the 1950s and laid down in the ECTreaty. The appearance of the European Council reinforced the intergovernmental
aspect of the EC and was consequently despised by the supporters of a more
federal Europe. However, it was an inevitable concession, which the federalists
had to make in compensation for the gradual extension of various federal aspects
of the EC.
Currently, as the making of a Constitution for Europe will stimulate a new round
of federalist modification, the confederalists have demanded fresh compensation:
a further strengthening of the prominent role for the European Council, including
a proper President nominated for a fixed period. Obviously these demands were
not readily embraced by federalists.
5.2.

Consolidation of the position and the configuration of the European Council

Hitherto, although having a Treaty basis68, the European Council has not enjoyed
the formal status of an institution of the European Union69, but in the new
Constitution the European Council is recognized as forming part of the
‘institutional framework’ of the EU (see Art. I-19.2). Moreover, the role of the
European Council is mentioned in the new Constitution much more often then
in the original Treaties.
Apart from these changes the current position of the European Council and its
configuration has not been much changed in the new Constitution. The European
Council shall not perform any legislative function, although it may adopt so-called
‘European decisions’ in the cases provided for in the Constitution.70 The main
task of the European Council is to provide the necessary impetus for the
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development of the EU and to define the general political directions and priorities
thereof (Art. I-21.1), including formulating strategic guidelines for the common
foreign and security policy (Art. I-40.2 and III-295) and for justice and home
affairs (Art. III-258). Sauton calls the European Council the ‘great watchmaker
of the EU’.71 It sets the political agenda of the European Union.72
The decision-making process inside the European Council is not much changed.
Art. I-21.4 of the new European Constitution states that, except where the
Constitution provides otherwise, decisions of the European Council shall be taken
by consensus.73 Only in a very few cases does the Constitution allow the European
Council to decide by qualified majority voting (QMV) (see for example Art. I-27.1),
which is to be calculated as set out in the following Chapter on the Council of
Ministers (Art. I-25.3; see § 6.4). The fact that, in the overwhelming number of
cases the European Council has to decide by unanimity is to be seen as counter
balancing the retreat of the unanimity rule in the decision making of the Council
of Ministers (see § 6.3).
Additionally, the composition of the European Council is hardly altered under
the new Constitution. Currently, the European Council is composed by the Heads
of State or Government.74 Traditionally the President of the European Commission
is a Member of the European Council, albeit without the capacity to vote. All this
remains so under the new Constitution (Art. I-21.2 and Art. I-25.4). New is only
the provision that a head of state or government may ask a colleague to cast his
vote in his absence (Art. III-341.1).
Actually the Heads of State or Government are regularly assisted by their Ministers
of Foreign Affairs. In future, instead, the new European Minister for Foreign
Affairs shall regularly take part in the work of the European Council (Art. I-21.2).
Dependent of the agenda of the European Council, its Members may each decide
to be assisted by a minister or in the case of the President of the Commission,
by a European Commissioner (Art. I-21.3).
The existing Treaties require the European Council to meet at least twice a year.
This in fact has gradually increased over the years to 4 meetings annually, and
it is this reality that is now enshrined in the new Constitution (Art. I-21.3).75
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Already, experiences with the meetings of the European Council in recent months
have duly shown that the major enlargement of the EU from 15 to 25 Member
States radically transformes the character of the European Council. The meeting
of this Council requires a large conference room, where ca. 120 leaders and
diplomats can sit around a huge round table. The distances between persons
at the table are already such that TV screens are needed to see the other
interlocutors. A single ‘round around the table’ for expressing comments on one
single item of the agenda takes easily 1 hour. Such circumstances are no longer
fit for negotiations and so the essential negotiations are now relocated to side
rooms where bilateral negotiations can take place.76
All this has made the role of the President of the European Council increasingly
important and complex. It is he who must discern the ‘balancing point’ of the
25 Member States and where there are problematic blockades. This reality has
certainly inspired the Convention to radically reform the Presidency of the
European Council in the new Constitution.
5.3. The standing Presidency of the European Council
The most profound change in the composition of the European Council – and
in fact one of the major innovations that the European Constitution has to offer
– is the Presidency of the European Council. Until now, the presidency of the
European Council has been exercised by the Head of State or Government of
the country, which, for half a year, holds the presidency of all European
institutional activities. The new European Constitution provides that the European
Council shall elect its President by qualified majority for a term of two and a half
years, renewable once (Art. I-22).
The idea of a standing Presidency for the European Council was put on the agenda
by the larger countries, notably Germany and France77, and was fiercely promoted
by the President of the European Convention, Giscard d’Estaing.78
And there are certainly strong reasons to relinquish the extant situation of a
rotating Presidency. Now that the European Union already embraces 25 Member
States, the preparation of the meetings of the European Council will require much
more time and energy than in the past, if the European Council is to maintain
its leading role. The consensus, which is required most of the time in the
European Council, demands extensive compromise cooking and soul washing
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in the preliminary stages. Moreover much more attention will need to be paid
to the follow-up of the decisions taken by the European Council, not so much
because the Commission is in arrears, but more because decisions can get bogged
down in the Council of Ministers. Under the rotating presidency, attention paid
to the follow up was often lacking as each Presidency had its own priorities.79
Notwithstanding all these rational arguments the small countries80 and the
European Commission were opposed to the idea of a standing President for the
European Council. The small countries feared that such a person would act as
a servant to the large Member States. The European Commission disliked the
idea of a standing President for the European Council as it was supposed that
such a person would create his own civil service in Brussels, which would then
easily clash with the civil service under the European Commission.
Finally Convention President Giscard d’Estaing got his standing Presidency in
the new Constitution, but he has had to pay a heavy price for it: a standing
Presidency of the European Council who is kept on tight reins.
The President of the European Council has a limited mandate: he chairs the
meetings of the European Council and must report its outcome to the European
Parliament (Art. I-22.2). He must represent the European Union in foreign policy
and defence matters (Art. I-22.2). However, the standing President has no voting
rights in the European Council (Art. I-25.4) and shall not have his own civil
service.81
Per definitionem this standing President cannot nominate the other members
of the European Council and has to draw up the agenda of the meetings of the
European Council in cooperation with the President of the European Commission
and on the basis of the work in the Council of Ministers (General Affairs Council,
Art. I-22.2 and Art. I-24.2).
The standing Presidency cannot be fulfilled by a person who holds a national
office (Art. I-22.3). This means on the one hand, that should one of the Heads
of State or Government be nominated, she or he has to resign from her/his
domestic post and, on the other hand, this formula allows for the possibility, that
for example the President of the European Commission should be elected
President of the European Council, while keeping his job as President of the
European Commission.82
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Presumably the federalists in the European Convention conceded to such a
standing President of the European Council, as its role has been narrowly limited.
Such a president would never be as influential as the Communist Party secretary
of China, the Prime Minister of India or the President of the United States. His
role would be largely ceremonial, motivational and coordinating: ‘a Procedural
presidency’, whose main task is to build up consensus in the European Council.
The confederalists may have agreed to such a restrained standing President of
the European Council using the logic that you have to learn to walk before you
can run.
In any case it seems incorrect to me to consider the standing President as a puppet
on the string of the large Member States. Large countries are normally more afraid
of each other than of small countries and only very seldom ally. It may be assumed
that, in the future, small countries will generate the standing President of the
European Council more frequently than large countries, as a person with such
a background may better maintain equal distance from all the larger Member
States.
After the European Convention most Member States ceased to oppose the
standing Presidency of the European Council. Also the European Parliament
accepted the standing President, provided his role should be strictly limited to
the tasks of chairperson.83
During the IGC-phase the only opposition to the idea of a standing Presidency
came from the Swedish Parliament, which, in November 2003, adopted a motion
rejecting the standing President.84 However, the Swedish government did not
in the end see this issue as a reason to veto the European Constitution.
Still, in the final text of the European Constitution two changes to the texts on
the standing Presidency have been made, when compared to the Convention
draft.85 In the first place the job description of the standing Presidency was
extended: he is to be involved in the follow-up to the meetings of the European
Council (Art. I-24.2).86 It is submitted that this is no small amendment as it is
exactly this part of the job that lifts the standing President above the role of a
technical chairperson.
Secondly, on the proposal of the Benelux countries87, Declaration Nr. 3 has been
included in the Final Act of the IGC stipulating that, in choosing the persons
called upon to hold the offices of President of the European Council, President
of the European Commission and European Minister for Foreign Affairs, due
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Resolution European Parliament 24.9.2003, point 20.
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CIG 52/03 ADD 1, Annex 4; CIG 60/03 ADD 1, Annex 5; CIG 81/04 Annex 7.
CIG 53/03.
41

PART II; THE INSTITUTIONS

account is to be taken of the need to respect the geographical and demographic
diversity of the Union and its Member States.88
It is obvious that the introduction of the standing Presidency will dramatically
change the image of the European Union. As has been said before, the
introduction of a standing President will ultimately result in the formation of
a new institution at the helm of the EU: the Inner Cabinet.
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6. THE COUNCIL OF MINISTERS
6.1.

Introduction

When the European Communities were established in the 1950s, the Council
of Ministers immediately emerged as its dominant institution. All the major
discussions took place in this forum. Older people might remember the TV images
of the meetings of the Council in Brussels, often broadcast far into the night,
in which knots were untied on the Agricultural Policy and the like. Since the
accession of the UK, Ireland and Denmark in 1972, that central position has been
eroded. The European Council, in which the leaders of the governments of the
Member States are united, took a position above the Council of Ministers. Later
the European Parliament acquired a more prominent role in the decision making
process. Consequently, on many issues the Council of Ministers can no longer
take the final decision. It must co-operate with the European Parliament in the
co-decision procedure.
Moreover, the Council of Ministers became increasingly dependent on the policy
preparations by the European Commission and the Committee of Permanent
Representatives of the Governments of the Member States in Brussels (COREPER,
see § 20.4).
Consequently, the Council of Ministers acquired a more technical character,
discussing more specific subjects and fine tuning the details of a matter of
concern, rather than the central lines of EU policy.
In addition the Council of Ministers had become a kind of Waterloo Station for
specialised Ministers and – because of the increase in the number of Member
States – it has steadily grown in number rendering it no longer apt for informal
conversations.
A reform of the role of the Council of Ministers had to be considered in the new
European Constitution.
6.2.

The function and configurations of the Council of Ministers.

And indeed, the European Convention drew on the experiences and developments
of the last decades. Having endowed the European Council with the role of
defining the general political directions and priorities of the EU, it has given the
Council of Ministers the primary function of legislator (including on the budget),
leaving policy making and coordination as only secondary functions (Art. I-23.1).
The European Convention explicitly looked for a construction that would make
a more clear distinction between these two functions of the Council of Ministers.
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In addition, the European Convention wanted to clear up the many configurations
in which the Council of Ministers presently assembles.
The Convention Draft mentioned only two configurations of the Council of
Ministers explicitly: the Council Legislation and General Affairs89and the Council
of Foreign Affairs. The European Council should have the power to create other
configurations of the Council of Ministers.90
Up to now, the Council of Ministers has assembled behind closed doors. In the
new European Constitution it should be determined that the Council of Ministers
must meet in public when examining and adopting legislative proposals.91 A
remarkable innovation.92
The Presidency of the various configurations of the Council of Ministers, save
that of the Foreign Affairs Council and the Euro-council, should be held by
Member States on the basis of equal rotation for periods of at least a year.93
Not surprisingly these proposals were met with approval by the European
Parliament, since they suggest there is a possibility that, along these lines, a
transparent bicameral parliamentary system could develop at European level.94
However, this concept met with much resistance from the European
Commission95 and multiple governments, who wanted to get rid of the idea of
a special legislative Council. The continuation of the present system of specialised
councils was preferred.
Also the idea of the continued rotation of the presidency of the Council of
Ministers was not generally welcomed. The European Commission96 and Britain97
preferred fixed presidencies for the various councils, chosen by their colleagues.
This opposition ultimately has resulted in some major changes to the definitive
text of the European Constitution.98 According to a completely new Article, the
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idea of a separate Legislative Council has been dropped completely. The Council
of Ministers, which consists of a representative from each Member State at
ministerial level (Art. I-23.2) continues to meet in different configurations,
according to a list of Council configurations, adopted by a qualified majority of
the European Council (Art. I-24.1 and 4). Each meeting of the Council of Ministers
shall be divided into two parts, dealing respectively with deliberations on
legislation and policy matters. In the legislative part the Council shall meet in
public (Art. I-24.6).
The various Councils of Ministers will be chaired by the Minister of the Member
State, designated on the basis of equal rotation, in accordance with the conditions
established by the European Council, acting again by qualified majority (Art. I24.7). The European Constitution papers contain the draft for such a decision:
The Presidency of the Council shall be held by pre-established groups of three
Member States for a period of 18 months. Each member of these ‘teampresidencies’ shall in turn chair for a six months period all configurations of the
Council, except for the Foreign Affairs Council and the Euro Council.99 It is not
yet clear how these groups of Member States shall be composed or how they will
operate. At the moment the presidential troika is quite fortuitously composed
by the contemporary presiding country, the former presiding country and the
next presiding country. Would it not, then, make much more sense to compose
these team-presidencies by grouping states that have a tradition of cooperation,
such as the three Benelux Countries, the three Scandinavian Countries, the three
Baltic states, the Visigrad countries, etc.?
The new system also means that all EU Member States still have their opportunity
to ride at the helm of the EU. Maintaining some sort of rotation was extremely
important to the small EU Countries. However, the practical value of this rotation
has been grossly diminished due to the advent of the permanent positions of
the President of the European Council, the European Foreign Affairs Minister
and the ‘Mister Euro’.
The presidency of the Council of Ministers shall only be fixed in two situations.
In the first place, it shall be fixed for the Foreign Affairs Council, which will
permanently be chaired by the EU Minister for Foreign Affairs (Art. I-28.3, see
§ 15.3). Moreover, the Ministers of the Member States that have adopted the Euro
shall elect a president for two and a half years, by a simple majority of the EuroStates (Art. 2 Protocol Nr 12 on the Euro Group). This ‘Mr. Euro’ will represent
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the Euro-zone at international gatherings such as the G7 meeting of leading
industrial nations. Already in September 2004, pre-empting the ratification of
the new European Constitution, the Luxemburg Finance Minister, Juncker, was
appointed “Mister Euro”.
Although the new wording of Art. I-24 may be much more practical than that
initially conceived by the European Convention, it is nevertheless a major
departure from the Convention’s design of the European Constitution. The
establishment of a bicameral system (representation of the citizens versus
representation of the states) is seen by many observers as the key element of the
transition from an intergovernmental union to a federal model.100 And under
the new Art. I-24 the Council of Ministers has a somewhat less clear profile as
part of a bicameral system.
6.3.

The unanimity rule

When the European Economic Community was established in the 1950s almost
all its major decisions had to be taken by the Council of Ministers on the basis
of unanimity, as it befits a largely intergovernmental organisation! Unanimity
means that every country retains a veto power. Thus, the State surrenders less
sovereignty than it would in case of a decision taken by (qualified) majority. In
the latter case, a member state has lost its veto-power with which it could protect
its own vital interests. However, the EEC Treaty foresaw that from 1966 onwards
certain decisions could be taken by the Council of Ministers with a so-called
qualified majority. That reality caused the French President of the time, Charles
de Gaulle, to unleash a major crisis by adopting the policy of the empty chair
in 1966. To overcome this blockade, an agreement was concluded (the Agreement
of Luxembourg)101, which resulted in the survival of the unanimity rule long into
the 1980s. Only since the conclusion of the Single European Act of 1986 has
the EEC gradually made more inroads on the unanimity rule. Notwithstanding
this incremental renunciation of unanimity, the unanimity rule is still prescribed
in a large number of policy areas.
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As may be expected, the unanimity rule was further attacked in the European
Convention. Many members wanted to drive it back, and they succeeded in the
draft text of the Constitution, where unanimity has been replaced by qualified
majority voting in ca. 40 policy-fields. Qualified Majority Voting in the Council
of Ministers has become an overriding principle.102 Except where the Constitution
provides otherwise, decisions of the Council of Ministers shall be taken by
qualified majority (Art. I-23.3). Yet also according to the Convention draft for the
new European Constitution, the unanimity rule should prevail on a number of
important issues such as the extension of the powers of the EU, items regarding
foreign policy and defence, elements of judicial cooperation in criminal matters,
the decisions on the ‘own resources’, various aspects of the common commercial
policy, some environmental issues, elements of social policy and most fiscal
provisions.
During the IGC it appeared that France advocated an extension of QMV in the
areas of social affairs and taxation103, while Britain and Poland were generally
opposed to the extension of the subjects decided by QMV instead of by
unanimity.104 Britain was notably opposed to the extension of QMV on the areas
of foreign policy, taxation and social security. The Netherlands strongly opposed
QMV with regard to the multiannual EU-budget, taxation and criminal justice
affairs.105
This controversy could only be solved in the final stages of the IGC, when a
number of compromises were reached:
1 The two QMV provisions were deleted altogether from the section on taxation
(see § 13.4).106
2 In the sections on Foreign Affairs and the EU multiannual budget, the
Constitution does not provide for an immediate expansion of QMV, but
‘passerelle’ clauses may open that possibility in the future (see §§ 12.2 and
15.2).
3 In criminal justice and social security matters, the compromise was the reverse.
These two items remain in principle under QMV, as the Convention had
proposed. However, in these sections ‘safety brakes’ have been incorporated,
which may be considered a half-way house between those who are strongly
opposed to lifting the veto in these areas and those who are strongly in favour
(see §§ 14.2 and 17.2).
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Finally the Convention draft for the European Constitution contained a provision107
which would open up the possibility for all those areas and cases mentioned in
Part III of the Constitution, which require a unanimous vote in the Council of
Ministers, to be changed with regards their method of voting (QMV) if the
European Council decides so unanimously.
By the same token, the European Council can unanimously decide that in future
the ordinary legislative procedure will be used on all areas and cases mentioned
in Part III of the Constitution that provide for a specific legislative procedure.
This so-called ‘generic passerelle’, which would mean that unanimity voting could
be abandoned without changing the Constitution, met with much resistance
during the IGC and has been changed substantially in the final text of the
European Constitution. Art. IV-444 provides that this generic passerelle cannot
be used in the area of military or defence matters; that its use requires the consent
of the European Parliament, and that it cannot be used if one or more of the
parliaments of a Member State is opposed to it. 108
It is submitted that these amendments have largely reduced the potential of this
‘generic passerelle’.
It is clear that the increase in areas of qualified majority voting may be a threat
to respect for national identity and undermine the requested loyalty of the Member
States towards the Union (Art. I-5.2) if it is not counterbalanced by real concerns
for the needs of the Member States.
6.4.

The weighting of the votes for QMV in the Council of Ministers

When unanimity is relinquished, the Council of Ministers votes with qualified
majority. And under the new Constitution, that situation will occur much more
often than under the existing Treaties. This means that Member States of the
future, more so than now, run the risk of being outvoted. They no longer have
the veto power at their disposal. Therefore they have a certain interest in keeping
the chance of being outvoted as small as possible and thus have as much voting
weight as possible in the Council of Ministers.
Moreover, the distribution of the voting weights has a symbolic meaning. It is
related to the balance of power between the Member States. It somehow expresses
the relative power of a Member State. Are you a large, a medium or a small
Member of the EU? In Europe, which has suffered centuries of bloody wars on
exactly this issue, the importance of this topic could not be neglected. And indeed,
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this issue of the voting weights became the point of bitterest conflict during the
IGC on the European Constitution.
The size of the qualified majority and the weighting of the votes of the various
Member States has been fixed in the past, but changed every time new Member
States acceded to the European Union. The last time this was done was in the
Treaty of Nice, 2000, in view of the accession of 10 new Member States. It was
one of the toughest nuts to crack in Nice, and the result was, for most observers,
both quite astonishing and somewhat irrational. Spain and Poland had emerged
from the fray in Nice as great winners. Both these countries had obtained in the
Nice formula a weighting factor of 27, whereas for example Germany, with more
than two times as many inhabitants as Spain/Poland, had only been apportioned
a weighting factor of 29.
Notably the French and the Germans would not perpetuate the voting weights
of Spain and Poland as they felt that they themselves should have more muscle
due to the comparatively greater size of their populations and economies. The
European Convention decided to recommend a complete overhaul of the Nice
formula and conceived an utterly new and more transparent formula. A double
majority should be required for QMV:
- the majority of the Member States which, at the same time must
- represent at least 3/5 of the population of the European Union.109
This formula, which would have lowered substantially the existing thresholds
to reach a qualified majority110, offered various advantages.111 Neither a coalition
of large Member States nor a coalition of small Member States may impose itself
on the others. Moreover the formula is transparent and objective and it needs
no adaptation when more Member States join the European Union.
The formula is also easily applicable in cases where the Council of Ministers
decides with only a certain sector of its Members, as is regularly the case in EMUmatters.112
Nevertheless, throughout the discussions of the European Convention there was
much opposition to this proposal, notably from the representatives of the
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countries, which calculated that they stood to lose out substantially by it, compared
to the Nice formula and this opposition was continued during the IGC-phase.
Spain and Poland were not prepared to accept the proposals of the European
Convention and wanted the Nice formula to be confirmed sine die. Other Member
States were not prepared to yield to Spain and Poland either. Giscard d’Estaing
affirmed that indeed the European Convention had quite deliberately abandoned
the Nice formula113 and the European Parliament claimed that this had been done
with good reason.114
The stalemate on this very issue blocked all chance of that draft European
Constitution being adopted at the IGC summit of 18 December 2003, in Brussels.
However, after the Conservative Government in Spain had been replaced by a
Socialist government, the hard line confrontation on this issue evaporated
although some criticism at the Convention’s choice on the matter remained.
Apparently also a number of other Member States were uneasy about the formula
presented by the European Convention. The main fear was not only the question:
is not the required majority too small?, but also: is it not too easy for the large
countries to form a blocking minority?
All these questions were handled by the Irish Presidency with admirable wisdom
and in the end were overcome by a major compromise. The compromise was
negotiated at the IGC Summit of June 20, 2004, in Brussels, and is laid down
in the new Art. I-25 of the European Constitution.
In the final text of the Constitution the formula of the draft of the European
Convention has been substantially amended. In the new European Constitution
QMV will mean: at least 55% of the Member States, comprising at least 15 Member
States115 and at least 65% of the population.
For a certain specific category of ‘special subjects’116, QMV will mean: at least
72% of the Member States, comprising at least 65% of the population of the EU.
Moreover, for the first group of cases117 a blocking minority must include at least
4 Member States.
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Finally, an existing commitment, pledged at the European Council conference
held in the Greek city of Ioannina in 1994118, has been re-emphasised: if a decision
in the Council of Ministers119 is opposed by a minority which is not large enough
to block it, but at least comprises 75% of the number of Member States or of the
level of population, necessary to constitute a blocking minority, then the European
Council shall, within a reasonable time, do all in its power to reach a satisfactory
solution addressing the concerns of these Member States.120
This commitment shall be laid down in a decision of the European Council, to
be delivered on the day that the European Constitution enters into force. The
Decision will provide that the Nice formula shall continue to apply until October
2009, at which time the new QMV formula is to enter into force. The ‘Ioannina
commitment’ will enter into force concurrently, and remain so at least until 2014,
after which it will still remain in force unless the Council of Ministers should
decide with QMV to repeal it.
If one analyses this compromise it is clear, that under the final text of the
European Constitution QMV has become harder to reach121 than under the
Convention Draft, as the requirements for a blocking minority have been
substantially lowered.122 Reaching the necessary thresholds may require many
unwelcome concessions, which may in turn make the decisions less transparent
and less efficient.
Only for the largest Member States (Germany, France, UK and Italy) it has become
somewhat more cumbersome to block a QMV decision, as a blocking minority
must comprise at least 4 Member States.123 Without this requirement it would
have been easier for the largest Member States to block any QMV-decision,
because each combination of three of these countries is accounting for more than
35% of the EU population.124 The insertion for this requirement has been an
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unequivocal success for a group of 13 small Member States125 that had pressed
hard for it.
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All small member states, apart from Sweden, Denmark, Ireland and the Benelux-countries.

7. THE EUROPEAN COMMISSION
7.1. Introduction
One of the least understood institutions of the EU is the European Commission.
Seated in Brussels, it commands the public service of the EU. The European
Commission certainly has more power then the secretariat of an average
international institution. It somewhat resembles a government, but it is not a
conventional government as its power is much more limited. Its principal function
is to launch proposals for legislation and policies and supervise the
implementation of laws and policies once they are adopted. However, it certainly
does not command as much power and respect as national governments to
determine laws and policies. More so than other institutions, the European
Commission is expected to bear the European outlook in mind, and to pursue
them above any national interest. As such, it is the engine of the European
integration without which the European integration undoubtedly would not have
progressed so far since its inauguration in the 1950s.
Yet, the founding fathers of the 1950s also made sure that the engine would not
spin outside of the control of the Member States. They carefully provided for the
national governments to hold a decisive amount of influence over the composition
of the European Commission. Therefore, this body has always lacked political
cohesion. And although the European Commission is supposed to serve the
European interest, each Member State expects its ‘representative’ in the European
Commission to keep a ‘special eye’ out for his national interests.
Confederalists may be content with this state of affairs – allowing the European
Commission some, but not too much, power. Federalists, however, are not
satisfied with it. Since the birth of the European Commission they have strived
to strengthen its powers, notably at the cost of the Council of Ministers and
Member States. In their vision this is to be accompanied by enhancing the
democratic legitimacy of the European Commission. The confederalists have
no desire for that and have dug their heels in to prevent it as firmly as possible.
Therefore the last 50 years have not seen much change in the position of the
European Commission. In the Treaty of Maastricht (1992) the European
Parliament was awarded some marginal influence over the nomination of the
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European Commission.126 It is still the case now that the governments of the
Member States select their favourite politician to be member of the European
Commission and that the choice of the President of the European Commission
is in the hands of the European Council. The European Parliament has only the
power to either accept or reject the Commission in its entirety, and not
Commissioner by Commissioner. The composition of the actual European
Commission in 2004 is evidence of this same traditional procedure.127
As a result of the accession of 10 new member states in 2004, the size of the
European Commission suddenly jumped from 20 to 30. Similarly, the size of
the public service of the European Union has grown over the years. Add to that
vast expansion a few bureaucratic scandals and many may well fear that “Brussels”
is devolving into a dangerous Moloch. This is certainly a cynical caricature of
the reality – even such a militant opponent of bureaucracy as Michel Crozier128
has been heard to sound the Commission’s praises – but the bureaucratic image
of the European Commission nevertheless persists. Certainly a Commission that
is too big might confirm that negative image. The Treaty of Nice already reduced
the size of the European Commission to one Member for each Member State,
but this did not prove sufficient and so the European Convention was charged
with finding a final solution.
7.2.

The size of the European Commission

The size of the European Commission turned out to be one of the most difficult
problems to solve. Many people advocated a European Commission of limited
size. This would improve the expedience and the quality of its proposals,
strengthen its power to take politically sensitive decisions in supervising the
implementation of EU law and provide space for its President and members to
acquire their own unique profile.129 A large European Commission would be
unworkable and therefore in too weak a position to counterbalance the influence
of particularly the larger Member States.130
However, these rational arguments were apparently not convincing enough. Each
Member State thinks it necessary to have its ‘own’ Commissioner, officially for
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the sake of the political legitimacy of the European Commission131 but in fact for
the purpose of safeguarding national interests within the European Commission,
regardless of the premise that this institution has as its prime task the promotion
of the general European interest (Art. I-26.1)!
Finally the European Convention decided to propose, that for the period 20042009, the European Commission would be composed according to the existing
rules, which means that it will comprise 25 members. As from November 1st
2009, the European Commission should be reduced to 15 voting members, which
would mean that no longer all Member States will find one of their nationals
among the voting members of the European Commission. To sweeten this pill,
the European Convention proposed a rotation scheme ensuring that over the
years all Member States will equally be represented among the voting members
of the European Commission, a commitment such that the composition of the
European Commission must always reflect the demographic and geographic
diversity of the European Union and a provision entitling Member States which
are not represented among the voting members of the European Commission
to see one of their subjects chosen as a Commissioner without voting rights.132
However, this construction, which was suggested by the Benelux countries133,
was derided by many critics.134 Commissioners without voting rights were termed
“castrates”!
This question then became one of the hottest debated topics during the IGC phase.
Several Member States rejected the proposals of the European Convention on
this point out of hand.135 The European Commission came forward with its own
solution which would allow all Member States to always have a national among
the voting commissioners, but which would nevertheless ensure an efficient
European Commission thanks to a plethora of operational formulae.136
In the final text of the Constitution137 all these proposals have been swept aside.
For the period 2009-2014 the European Commission shall stay at its present
size of 25 Members (one national from each Member State, see Art. I-26.5). After
2014 the European Commission shall be trimmed to 2/3 of the number of
Member States, unless the European Council, acting unanimously, decides to
alter this figure. Member States will then see their nationals as members of the
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Commission on the basis of a system of equal rotation, determined unanimously
by the European Council (Art. I-26.6).
So each Member State would lose the right to have a national Commissioner for
one of every three Commission terms of office after 2014.
For the proponents of a smaller, more efficient European Commission this
compromise cannot be but disappointing, since the Commission will remain
oversized as it is now for another ten years.
7.3.

The nomination of the European Commission.

In the early years of the European Community, the members of the European
Commission were appointed by mutual agreement between the Governments
of the Member States. Since then the European Parliament has acquired some
small influence over the choice of the President of the European Commission
and it may reject the nomination of the Commission in its entirety. For this
purpose it may scrutinize all Commissioners, but it cannot reject the nomination
of one Commissioner individually. Until 2004 the European Parliament had
never voted down the nomination of the Commission as a whole or threatened
to do so. This competence was always considered as weak.
During the European Convention, a number of countries such as Germany,
France and The Netherlands, suggested that under the new European
Constitution, the President of the European Commission should be chosen by
the European Parliament. Others, however, felt that the appointment procedure
should leave the initiative in the hands of the European Council, since a
Commission President must be a person who commands the confidence of the
Member State’s governments if he/she is to do an effective job.138 So the
Convention proposed a compromise solution.
Under the new Constitution the European Parliament shall ‘elect’ the President
of the European Commission (Art. I-20.1), but the European Council shall
‘appoint’ him/her (Art. I-27.2). Moreover the European Council, acting with QMV,
is to propose a candidate, but it shall make this proposal taking into account the
elections to the European Parliament and after having held the appropriate
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consultations (Art. I-27.1).139 These consultations will focus on the backgrounds
of the candidates for President of the Commission.140
So, the new procedure does not give the European Parliament full freedom to
appoint its favourite candidate. Consensus over the candidate for the Presidency
of the European Commission between the European Council and the (majority
of) the European Parliament is a necessity.
The process leading to the election of the President of the European Commission
may run smoothly when the European Parliament makes known to the European
Council its favourite candidate, which the European Council will then formally
propose to the European Parliament, which will elect him/her, after which he/she
will be appointed by the European Council.
However, if the European Council insists on proposing a candidate who does
not happen to be the favourite of the European Parliament, there will be a political
clash which can only end by the choice of a compromise candidate, unless one
of the two institutions manages to impose its preferred candidate on the other.
The new procedure is certainly a major departure from the current procedure,
but it is only going some way toward placing the choice of the President of the
European Commission fully in the hands of the European Parliament.
The European Convention also proposed some changes for the procedure leading
up to the selection of the other members of the European Commission. Member
States ought no longer nominate their candidate themselves. They should instead
offer a list of three candidates (in which both genders must be represented) and
it would then be for the President of the European Commission to make the
selection from among these three candidates.141
This procedure, which would have loosened the Member States’ grip on the
appointment of the Commissioners and would have given the President some
opportunity for team formation, was radically abandoned during the IGC.
In the final text of the Constitution, the Commissioners (apart from the Minister
of Foreign Affairs) shall be selected on the basis of suggestions made by the
Member States whose nationals fill the other seats of the Commission at that
time (according to the rotation system). The European Council shall, in common
accord with the President-elect of the Commission, place these selected persons
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on a list. Then the entire European Commission must obtain the approval of the
European Parliament and, on the basis of this approval, the European Commission
shall finally be appointed by the European Council, acting by QMV (Art. I-27.2).
The President of the European Commission, therefore, has not obtained much
sway over the selection of the other Commissioners. His influence is strongest
with regard to the internal organisation of the Commission, as it is he who
appoints the Vice-Presidents (Art. I-27.3) and distributes and reshuffles the
portfolios of the Commission amongst its members (Art. III-350).
7.4.

The powers of the European Commission

As has been said in the introduction to this Chapter, the European Commission
has a number of exclusive powers for initiating proposals for legislation and
policies and supervising the implementation of laws and policies once they have
been adopted. It plays a major role in the application of EU competition rules
and exercises steering powers in certain areas, such as regional state aid policy.
However, it certainly has not so much power and respect as national governments
have to determine laws and policies. Many federalists would have liked the
European Commission to have more forceful powers but this hope was not
fulfilled at the European Convention. This Convention decided mainly to
consolidate the existing powers of the European Commission in the new European
Constitution (Art. I-26.1). Only a few aspects of these powers were noticeably
strengthened under the new European constitution.
As mentioned above, the European Commission derives most of its power from
its exclusive right of initiative: it alone can initiate proposals for EC legislation
to the Council of Ministers and the European Parliament.142 It also may oppose
amendments to legislative texts under discussion with the effect that those
amendments then require unanimity in the Council of Ministers instead of
qualified majority.143
Actually the European Commission has the exclusive right of initiative only in
the so-called first pillar, the issues covered by the EC Treaty. For issues under
the second and third pillar the European Commission does have the right of
initiative, but it is not an exclusive right. The European Commission shares it
with others.144
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Under the new European Constitution, the European Commission sees its
monopoly of legislative initiative confirmed, albeit only in principle (Art. I-26.2
and I-34.1). In specific provisions, the existing exceptions in the area of foreign
policy, defence, justice and home affairs are equally consolidated.145
The exclusivity of the European Commission’s right of initiative is further
diminished by the new European petition (Art. I-47.4, see § 20.3) and by the
procedure on legislation in the social field (see § 9.2). One may also expect a
continuation of the practices of Member States to take initiatives by way of
presenting memoranda and by writing letters, see for example a letter of 2003
from 6 countries on the multiannual financial framework (§ 12.1). However, when
the Commission does not take them up, they ultimately lapse in the areas where
the European Commission has a monopoly of legislative initiative.
However, the exclusivity of the Commission’s right of initiative will continue
to be eroded by the European Council, which is already, in the existing situation,
taking most of the initiative. Only 10% of the proposals of the European
Commission originate from its own initiative.
It is submitted that the European Constitution would have been better off
completely dropping the exclusivity of the European Commission’s right of
initiative. Even if it is quite logical that the European Commission normally takes
the initiative for laws and policies, any claim for a monopoly in this field is difficult
to justify. Democracy requires that other bodies like the European Parliament146,
the governments and the parliaments of the Member States should equally have
the right of legislative initiative at EU level.
7.5. The accountability of the European Commission
Since the early years of the European Community, the European Commission
has been accountable to the European Parliament for the exercise of the executive
power. However, this accountability is enforceable through a sanction (collective
dismissal of the European Commission through a motion of censure), which
is so drastic that it has only been used once.147
The new European Constitution has confirmed all this. The European
Commission, which normally sits for 5 years (Art. I-26.3) shall be accountable
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to the European Parliament. The European Parliament may vote on a censure
motion, which still requires a two/third majority (Art. III-340).148
If the motion is carried, the Commission must resign as a body (Art. I-26.8).
Thus, there is still no formal possibility to censor one member of the Commission
individually. An individual member of the Commission, however, must resign
if the President of the European Commission so requests (Art. I-27.3).149
7.6.

Evaluation

A total assessment of all the institutional changes in the European Union cannot
escape the conclusion that the position of the European Commission under the
new Constitution has become much weaker than under the old Treaties.150 This
as a sequel to the enforced positions of the European Parliament and the European
Council, the creation of a number of standing EU posts, the excessive size of the
Commission and the erosion of its exclusive right of initiative. Consequently the
chances that the European Commission will ever raise to the status of a European
Government are slim. A Belgian Member of the European Convention
prophesised already ‘the death of the Commission in the long run’.
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8. THE EUROPEAN PARLIAMENT
8.1. Introduction
The European Parliament was created at the foundation of the European
Communities in the 1950s. Then it was a very weak institution. It did not consist
of members, directly chosen by the citizens of the Member States. The members
of the European Parliament were national parliamentarians designated by their
respective legislatures to serve at European level. Moreover the European
Parliament had only an advisory role with limited supervisory powers.
All this has changed considerably in the course of the last 25 years. Since 1979
the European Parliament is directly chosen by the citizens of the European Union
every 5 years and on each occasion of amendment of the European Treaties
acquired more powers.151
However, on a number of items the European Parliament still does not have more
than informative and consultative powers, and in those matters in which it has
more than advisory powers, the decision-making is rather complicated. Finally,
the size of the European Parliament has grown considerably each time new
Member States acceded to the European Union.
However, most of the citizens of the EU are not easily to convince of the relevance
of the European Parliament. The overall electoral turnout has declined
continuously at every election since 1979, falling from 63% in 1979 to less than
43% in 2004.
Reason enough for the European Convention to undertake some streamlining.
8.2.

The election, the terms of office, the size and the composition of the
European Parliament

Most of the existing provisions on the direct election and of the terms of office
of the European Parliament have been retained in the new Constitution. A
provision enabling an accelerated dissolution is still lacking.
The European Constitution has limited the number of MEPs to at most 750. The
distribution of the MEPs over the member states is to take place via the system
of digressive proportionality, but each Member State shall be entitled to at least
6 seats and no Member state shall be allocated more than 96 seats (Art. I-20).152
The seat allocation thus continues to be made with more attention being given
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to finding an acceptable balance between the Member States than to the
proportional representation of the Union’s citizens. From that point of view even
the European Parliament remains an institution which is essentially confederal,
rather than federal in character.153
It is remarkable that the distribution of the seats of the European Parliament
amongst the Member States, which is now precisely determined in the EC Treaty154
and which in the past has often been subject to bargaining, shall in future be
determined by the abstract formula of ‘digressive proportionality’. This formula
certainly offers a lot of flexibility and objectivity but it does not provide complete
clarity.155 It will be the European Council, which shall by unanimity on the basis
of a proposal from the EP and with its consent, decide the exact distribution of
EP-seats.
The formula of digressive proportionality inevitably leads to a distortion in
representation. Citizens residing in small Member States are over-represented,
whereas citizens in large Member States are under-represented.156 This might
theoretically allow MEPs from small Member States to build a parliamentary
majority, which would be far from representing the majority of the Union’s
population.
8.3.

The seat of the European Parliament

The European Parliament has its seat in Strasbourg, its secretariat-general in
Luxembourg and holds most of its sessions in Brussels.157 For a long time many
people have been dissatisfied with this inefficient and costly decentralisation.
Yet the European Convention failed to make proposals on this matter. Had it
had the political will, it should have altered the key provision in the EC Treaty158,
which provides that the seat of the EC institutions shall be determined by common
accord of the governments of the Member States.
This text enables the governments – in practice those of France, Luxembourg
and Belgium – to block any relocation. Nonetheless this provision has been carried
over into the new European Constitution (Art. III-432 and Protocol Nr. 6).
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This immobilism was apparently endorsed by the majority of the European
Parliament. Only a minority of its members (126) in December 2003 made a
last-ditch attempt to convince the IGC that it should reverse this inefficient
dispersion, which is costing the European taxpayer almost i 200 million every
year.159 Not surprisingly the IGC ignored this appeal.
8.4.

The powers of the European Parliament

The European Convention was much more ambitious on the issue of the powers
of the European Parliament. In this, they were partially successful and partially
unsuccessful. As we have already seen (see § 7.3) the European Parliament came
only half way in acquiring control over the nomination of the European
Commission. However, the big leap forward is in the elevation of the European
Parliament to the rank of co-legislator on a par with the Council of Ministers (Art.
I-20). The new European Constitution lays down the basic principle that all the
legislative acts of the EU need the approval of both the Council of Ministers and
the European Parliament according to the so-called co-decision procedure (Art.
I-34). This applies in all areas that are subject to QMV in the Council of Ministers.
Up until now, the European Parliament has enjoyed co-decision powers on circa
35 areas. The new European Constitution increases this to circa 80 areas, among
them major subjects in the field of justice and home affairs.
According to the co-decision procedure (Art. III-396) a legal act is adopted if the
Council of Ministers and the European Parliament can agree. If these institutions
disagree, a ‘conciliation committee’ made up of equal numbers of Members of
the European Parliament and of the Council – with the Commission present –
is convened, to seek a compromise on a text that the Council and Parliament can
both subsequently endorse. If this conciliation does not result in a joint text or
if the European Parliament or the Council do not approve it, the proposed act
shall be deemed not to have been adopted.
Moreover, the European Parliament acquired substantial influence on the
determination of the EU budget (see § 12.3). Accordingly, the President of the
European Convention, Giscard d’Estaing, was jubilant when he presented the
results of the European Convention to the European Council in Tessaloniki, calling
the European Parliament ‘the great winner of our Constitution’.160 Still, he had
to concede that 12 areas of policy continue to be excluded from the co-decision
procedure, amongst which number some of the more important ones, such as
159
160

www.euobserver.com of 9.12.2003.
See the text of Giscards speech to the European Council at 20.6.2003 in Tessaloniki on
http://european-convention.eu.int., p. 11-12; J. Wuermeling, Mehr Kraft zum Konflikt,
EuGZ 2004, p. 559-562.
63

PART II; THE INSTITUTIONS

foreign policy, defence, common commercial policy, taxation and social security,
in which the European Parliament still has only consultative powers.161 On the
‘broad guidelines’ of economic policy the European Parliament need only be
informed (Art. III-179.2 and 5).
Surely the power of the European Parliament may in future increase somewhat
more, on the basis of the already mentioned ‘generic passarelle’-article (Art. IV444), which provides that the European Council may adopt decisions to switch
special legislative procedures (in which the European Parliament has no
codecision powers) to the ordinary legislative procedure (in which the European
Parliament does have codecision powers). However, as we have seen (see § 6.3)
during the IGC-phase this generic passarelle has been stripped of most of its
potential. Its final wording in the text of the European Constitution makes it
difficult to foresee it giving rise to substantial gains for the European Parliament.
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9. THE NATIONAL PARLIAMENTS AND THE
EUROPEAN SOCIAL PARTNERS IN THE EUROPEAN
CONSTITUTION
9.1.

The role of the national Parliaments

Nowadays, as ever more legislation emanates from Brussels, it is not surprising
that national parliaments feel increasingly uneasy with the European institutional
architecture. Many Member States estimate that European law easily exceeds
50% of the law governing the nation. Does this not point to an unacceptable
erosion of the power of national parliaments?
Concern about this development has already stimulated attempts to engage
national parliaments more fully in the legislative processes of the European Union.
In the Treaty of Amsterdam (1997) national parliaments acquired a special role
in the area of justice and home affairs (see § 17.1). Moreover, a Protocol was
devoted specifically to the subject of the involvement of national parliaments in
general.162 However, in practice, this has not lead to a substantial increase in the
involvement of national parliaments in the business of the EU.
One of the subjects, which the European Council of Laeken had expressly placed
on the agenda of the Convention concerned the role of the national parliaments
in the process of European integration. More specifically, it asked whether the
national parliaments had to be represented in a new institution. This point was
forcefully supported by the President of the Convention, Giscard, who advocated
the creation of a Congress of national parliaments. However, this idea met with
too much resistance and did not attain the support of a majority in the Convention.
Nevertheless the national parliaments have been paid more attention in the new
European Constitution than they had in the existing European Treaties. They
are now explicitly mentioned in circa 12 articles of the Constitution.163 They shall,
as is already the case, be involved in the monitoring of the policies on justice and
home affairs (Art. I-42.2, III-260, III-273.1 and III-276.2) and they shall, on the
basis of a Protocol, be involved in the application of the principles of subsidiarity
and proportionality (see § 11.3). In line with that Protocol Nr. 1 has been annexed
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to the European Union Treaty, which provides directives ensuring that national
parliaments are much more directly and fully informed on the legislative proposals
at European level. And it provides for a cooperation of the national parliamentary
committees on European affairs in a Conference.164
Finally, each national parliament has acquired the right to block the operation
of the ‘generic passerelle’ (see also § 6.3).
Dashwood and Johnston165 have already concluded, that if these and the other
procedural requirements laid down by the Protocol are adhered to, it will be harder
in future for Ministers returning from meetings in Brussels to present national
parliaments with faits accomplis. That is correct but it will also further complicate
decision making in the Council of Ministers. That is the other side of this coin.
Of course, all this is merely a pallid shadow of the original idea of a Congress
of national parliaments as was suggested by the European Council of Laeken.
It is submitted that this is a missed opportunity. Although the creation of one
more European institution would indeed have been a further complication in
the already complicated European institutional architecture, it certainly would
have been possible to involve the national parliaments more closely in the
European legislative process, in view of the technological developments. It would
have been utterly feasible for the European Parliament to include members of
national parliaments on the occasion of casting final and decisive votes on crucial
matters. Members of the national parliaments can follow the debates in the
European Parliament on their computers, make prints of all versions of legislative
proposals and cast their votes at the end. It is a pity that the European Convention
did not explore such possibilities.
9.2.

The role of the European social partners

In the Member States of the European Union, the social partners – trade unions
and employers associations – have completely different roles in the constitutional
system. In the Benelux countries the social partners are tightly well integrated
in the process of law and policy making in the social field. In France, Germany
and Italy this is much less so. And as the latter countries were dominant when
the European Communities were established, the social partners only acquired
a marginal role at European level. They were allowed to fill seats in the main
advisory body, the Economic and Social Committee, and in the administration
of the European Social Fund, but not much more than that.
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Over the course of time this involvement turned out to be too insubstantial.
Already in the 1970s, when the economic circle showed an increasing number
of problems, the institutions of the European Communities sought to increase
the involvement of the social partners in European policy making. This was
realised by convening tripartite top conferences and creating joint industrial
committees in several sectors of the economy. All this was not very successful.
In the 1980s when Europe was further hampered by the economic slump, and
the British Prime Minister Thatcher blocked further legislative initiatives, it was
the then President of the European Commission, Jacques Delors, who sought
to intensify his contacts with the European social partners and the European Social
Dialogue was born.
In the Treaty of Maastricht (1992) the European Social Dialogue was anchored
in the European Treaties using a remarkable procedure in which the European
social partners acquired a share in the legislative powers. Since then the European
Commission is obliged to consult the European social partners on every policy
initiative in the social field. If the social partners so desire, the European
Commission must temporarily suspend their law making work on the issue in
order to give the European social partners the chance to take the matter into their
own hands and reach an agreement on the item (art. 138 EC Treaty). If this
succeeds the European social partners may offer their agreement via the European
Commission to the Council of Ministers, which may transform the agreement
in a Directive, which is as binding as other EC Directives to the Member States
(art. 139 EC Treaty).
This procedure has been used only half a dozen times in the last 10 years and
even then only for mundane matters.166 Nevertheless, it adds a neo-corporatist
aspect to the institutional framework of the EU, which might be not remarkable
for the Benelux and Scandinavian countries but certainly is for a good deal of
the other Member States.
Although neo-corporatism is often despised by neo-liberals and by those who
are afraid that it may erode the power of parliament, the role of the social partners
in EU law making was challenged neither during the Convention nor at the IGC.
The new European Constitution has largely consolidated all the existing provisions
on the involvement of the European social partners in the legislative process in
the EU (Art. I-48 and III-211 and III-212). Only a few modifications have been
made:
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First of all the Constitution now explicitly mentions that the European Parliament
is to be informed of the agreements between the social partners and their followup (Art. III-212.2). This is only a minor alteration because it was already customary
in practice.
Secondly, the wording of Art. III-212 has been brought in line with the new system
of legal instruments of the EU (see § 11.5). As a consequence the binding force
that the Council of Ministers may give to agreements of the European social
partners shall no longer have the character of a legislative act but of a nonlegislative act (European regulations or decisions, Art. III-212.2). Although this
could be interpreted as a kind of a devaluation of this instrument, it should be
recalled that in the new Constitution the social partners receive resounding
recognition in Art. I-48. So the end result boils down to a complete consecration
of the neo-corporatist model adopted in the Treaty of Maastricht, 1992. This now
has become a striking characteristic of the so-called European Social Model, which
distinguishes this model notably from the American social model, which involves
nothing of this kind.167
The new European Constitution also consolidates the role of the Economic and
Social Committee of the EU. It has almost literally received all the existing
provisions (Artt. I-32, III-389 till III-392). This is somewhat astonishing, as one
would have expected a certain degree of refinement of these provisions now that
the European Social Dialogue has emerged alongside this Committee.
The final text of the European Constitution now also mentions the creation of
a Tripartite Social Summit for Growth and Employment to contribute to the social
dialogue (Art. I-48).168 Apparently this clause has been inserted to involve the
social partners in the procedures for defining guidelines for the coordination
of employment policies (Art. I-15.2). However, bearing previous experiences of
tripartite social summits at EU-level in the 1970s in mind which were far from
positive – one hesitates to applaud this provision.
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10. THE COURT OF JUSTICE
10.1. Introduction
The institution that, over the past 50 years of European integration, has remained
the most constant, is the Court of Justice of the EC, which has its seat in
Luxembourg.
From the very beginning of the European Communities in the 1950s, this Court
has had the task of guarding the proper relationship between the EC and the
Member States and securing the good observance of community law. The
European judicature was endowed with a general competence over the areas in
which the European Community had the power to regulate. It had a relatively
simple structure: only one court for the entire European Community. And it was
given a series of characteristic procedures to secure the observance of European
law.169
The judges and all advocate-generals are appointed by common accord of the
governments of the Member States. They hold office for only six years and may
be reappointed.170
The legitimacy of the judicial power of the EU has sometimes been criticised.
Few supreme courts in the Western world are so lacking in links, direct or indirect,
with the benchmark symbols of democratic government, and in few countries
the judiciary is so bereft of formal guarantees of its independence.171 The limited
access of individuals to the Court of Justice of the EC172 has often been criticised
as well.
As far as the competence of the Court is concerned, the 1990s saw some
diversification as the European Community was transformed into the European
Union, which has powers in the fields of foreign policy, defence, justice and home
affairs. Any competence in the field of foreign affairs and defence had been denied
to the Court. It did receive some competences in the area of justice and home
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affairs, but far less then the powers on the traditional areas of the European
Community.173
However, the workload of the Court increased incessantly, both because of the
extension of the number of Member States of the European Union and the growth
in European legislation. This explains why the Single European Act (1986)
provided for the establishment of a Court of First Instance (effectively set up in
1989). Through the Treaty of Nice (2001) the possibility was further opened to
create judicial panels for specific subjects.
10.2. The role of the Court of Justice consolidated
On the European Convention there has been some debate about further reform
of the European Judiciary, such as opening the possibility for individuals to level
complaints about the compatibility with the EU Constitution of acts of the EU,
but all this did not bear much fruit.174 The development of the Court of Justice
as a whole has been consolidated in the new European Constitution. The mission,
the composition and the various procedures of the European judiciary have been
anchored in one basic article (Art. I-29). Its elaboration is to be found in Art. III353 till Art. III-381 of the European Constitution which repeat the old Treaty
provisions almost by the letter.
Also, most of the existing limitations on the power of the Court in the areas of
foreign affairs and defence and of justice and home affairs have been carried
through to the new European Constitution (Art. III-376 and III-377). 175
Only a few minor amendments have been made.
The names have been slightly adapted. The Court of Justice EC is renamed to
Court of Justice of the European Union, which is the overall-name of the Court
of Justice, the General Court (formerly the Court of First instance) and specialised
courts (formerly called judicial panels) (Art. I-29).
The justices and the advocates-general of the Court of Justice and the General
Court will be nominated in future just as they always have been (Art. I-29.2).
However in order to secure that all these persons shall be of the uppermost quality,
a panel shall be set up in order to give an opinion on candidates’ suitability to
perform these duties (Art. III-357).
As far as the procedures before the Court are concerned, all the well established
procedures have been maintained with practically the same texts. However, the
Constitution has slightly expanded the rights of the citizens to institute
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proceedings against acts of the EU (Art. III-365.4).176 And in the procedure of
preliminary rulings, a clause has been inserted which means that in cases
concerning a person in custody, the Court shall act with the minimum of delay
(Art. III-369). Moreover, the current limitation, that this procedure in the areas
of freedom, security and justice can only be used for decisions of the ultimate
judicial authorities, is deleted.177
The Courts competence will hence not be subject to some of the present
limitations. This means that the Court of Justice shall acquire jurisdiction over
all measures taken in the framework of judicial and police cooperation matters,
including all actions and procedures while also gaining competence to review
the validity or proportionality of operations carried out by a Member State’s police
or other law enforcement agency in the act of maintaining law and order and
safeguarding internal security when controlling the Union’s internal (not external!)
borders.
All these seem to be only small changes in the role of the Court. However,
combined with the various changes in other chapters of Europe’s Constitution,
in reality the Constitution shall give the Court of Justice of the EU a much more
important role in monitoring the Union’s activities in the area of Justice and
Home Affairs.
Moreover the Court of Justice of the EU becomes a much more important player
in the enforcement of fundamental rights. The Court has to decide disputes where
Member States are charged with failing to implement or allegedly violating such
rights. In the past the Court has only marginally played this role as the position
of fundamental rights in the Treaties was weak. This position has now been
reinforced strongly in this new Constitution (see Chapter 18).
Against this backdrop, one may question whether the European Constitution
should not have provided for a more ambitious reform of the European judicature
to live up to its new functions.
Part of such a reform should have been the opening of a branch of the European
judicature in every Member State, which may hear, at first instance, cases
mentioned in Art. III-358.1. This would have brought the European judicature
physically closer to the European citizens and it would offer a more structured
solution to the conflict between the work load and the capacity of the Court.
This would make even more sense now the new Constitution is going to provoke
more cases invoking fundamental rights (see § 18).
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This last development will also bring to the fore that the Court is going to be much
more often provoked to pronounce over sensitive political questions. For that
reason it is doubtful whether the small amendments of the existing rules on the
nomination of justices and advocates-general to the Court of Justice of the EU
are sufficient.
One may also question whether the scope of access to certain procedures of the
European judicature should not have been broadened.
One scholar has already speculated that as soon as the EU has acceded to the
ECHR (see § 18.3), the ECHR may judge that the right for individuals to bring
claims is too limited and thus contrary to Art. 6 ECHR.178
One may also question whether the new Constitution should have provided for
the installation of specialised courts in certain areas.179 However, neither in the
European Convention nor at the IGC was a thorough reform of the European
Judicature really a topic of debate.
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PART III
THE COMPETENCES

11. THE DISTRIBUTION OF COMPETENCES
AND THE LEGAL INSTRUMENTS
11.1

Introduction

In a world of increased global interaction it is no longer desirable nor possible
for every nation state to sovereignly control all its legal relationships with other
states. Cooperation is inevitable. In its most primitive form this can be done via
intergovernmental international organisations, in which every nation can
voluntarily opt to participate or to resign from participation. Such organisations
are the United Nations, the International Whaling Commission, etc.
At the other end of the spectrum we see organisations like the United States of
America, where the participating states already more than 200 years ago decided
to associate in a federation, to which they definitively transferred parts of their
sovereignty. In the USA sovereignty may be transferred in a fluid and flexible
fashion. The federal authorities can any time withdraw new policy areas from
the Member States in order to give federal laws priority. The American
constitution allows for structured change.
In Europe, the European Communities/European Union offers a compromise
between these two extreme forms of international cooperation.180 The Member
States, and with them lower authorities like regions, provinces and municipalities,
have transferred only a part of their sovereignty to the European Union and
scrupulously reserved the claim on sovereignty on the other part. The European
Union cannot, without an amendment of the European Treaties, withdraw new
policy areas from the sovereignty of the Member States.
This compromise creates a more rigid regime of competences than exists in the
US. However, if this borderline becomes too rigid it could freeze development
at the European level. Therefore a sound balance had to be found between rigidity
and fluidness.
Until recently, this problem seemed under control. The texts of the European
Treaty were flexible enough to allow the deployment of the European level.
Moreover, as we have seen, the Member States were time and again prepared
to adapt the European Treaties to make space for new developments: the Single
European Act and the Treaties of Maastricht, Amsterdam and Nice. That way
the EU developed from a relatively specialised organ of economic cooperation
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in the 1960s to the complex, quasi-federal entity that today governs over an
increasingly diverse set of policy domains.181
However, in many circles in Europe the idea is growing that these changes came
too quickly and were too sweeping. There are current and longstanding concerns
over the ‘creeping competences of the European Union’.182 Is Europe moving
too fast and too far?183 Does there remain enough space for the autonomy and
the own character of the Member States? Even the Minister of Foreign Affairs
of one of the most integrationist EU countries, The Netherlands, stated in June
2004 that the maximum level of EU integration accepted by citizens has been
reached and that some EU competences should be transferred back to the Member
States.184
11.2. Consolidation of the existing division of competences
One of the direct causes for summoning the European Convention was indeed
the concern of the German Länder, that regional and local authorities see their
competences increasingly leaking away to Brussels. Besides that, many Europeans
feel that Europe involves itself too much in affairs Member States can handle
themselves.
A first legal instrument to halt this development is: a catalogue of competences,
a clear synopsis of the areas on which the European Union is competent and
the areas on which the Member States are competent. There were, however, foes
to this idea that wanted to leave enough space for dynamism. They held that
Europe could do with mentioning the so-called principle of conferral. This
principle means that the EU shall act within the limits of the competences
conferred upon it by the Member States in the Constitution to attain the objectives
set out in the Constitution. Competences not conferred upon the EU in the
Constitution remain with the Member States.185 The European Union should
handle new upcoming problems with this principle of conferral together with
an open-ended article like the present art. 308 TEC.186
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Again the new European Constitution has offered something for everyone. On
the one hand the Constitution mentions a clear division of competences between
the European Union and the Member States187 along four lines:
Enumeration of the exclusive competences of the European Union (European
competition law, monetary policy, common commercial policy and customs union,
Art. I-13);
Enumeration of the competences, which the European Union shares with the
Member States (internal market, justice, home affairs, social policy, environment,
agriculture, energy, etc., Art. I-14);
Enumeration of the fields were the European Union will only act to support,
coordinate and to supplement national policies (industry policy, culture, education,
sport etc.) and where harmonisation of Member States’ laws and regulations has
explicitly been excluded (Art. I-17 and Art. I-13.5);
Specific provisions on the coordination of economic and employment policies
(Art. I-15) and on the common foreign and security policies (Art. I-16).
The title of the Constitution, which contains these provisions opens by mentioning
the principle of conferral (Art. I-11.2) and it closes with a flexibility clause, clearly
modelled after the actual art. 308 TEC, but apparently wider in its material scope
and more narrow in the conditions for its application (Art. I-18).188
What does this mean for the future character of the European Union? Does this
new Constitution mean a step in the direction of a federal Europe or should it
be assessed as a standstill or a step backward?
It appears that all efforts of confederalists to achieve a return of competences
of the European Union to the Member States have failed.
Federalists can be slightly more satisfied, as the new European Constitution gives
fresh powers to the European Union at 15 fields of policy, such as intellectual
property (Art. III-176), space policy (Art. III-254), energy policy (Art. III-256),
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tourism (Art. III-281), sport (Art. III-282)189 civilian protection (Art. III-284),
administrative cooperation (Art. III-285). However, the main line is that the new
European Constitution is just a reproduction of the existing competences.190
Just as on the occasion of the Treaty of Maastricht (1992), the federalists had
hoped that the Constitution would clearly pronounce that the European Union
intends to be a federation.191 However, like in the Maastricht Treaty in the new
European Constitution this contested f-word was omitted. A proposed phrase
‘a Union…which administers a number of common competences in a federal
way’, which had appeared in an early draft192, did not make it into the final text
of the European Constitution. Even the phrase in the actual Treaty of the European
Union, which indicates that “an increasing narrow Union is aimed at”193, was
dropped from the final text.194
Antifederalists could infer from that, that the gradual transfer of competences
from the Member States to the European Union has come to a final end by the
adoption of this new European Constitution.195 However I think Eurosceptics
do better not to be too optimistic about that. The wording of the competences
in the European Constitution is such that one may expect a continuation of the
gradual transfer of powers from Member States to the European Union in the
coming decades. This will happen especially in the areas of the ‘shared
competences’. The mere fact that the Union only needs to adapt a piece of
legislation to make Member States lose their competence in that field (see Art.
I-12.2)196, will be the cause of major future erosions of the sovereignty of Member
States.
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11.3. The principles of subsidiarity and proportionality
The method of a clear-cut division of competences between the European Union
and the Member States is just one way to find a balance between the roles of the
European Union and the Member States in a future Europe. Alternatively, the
balance may be found in the use of the principles of proportionality and
subsidiarity.
Notably the EC Court of Justice in its case law has regularly put into the forefront
the principle of proportionality as a touchstone for European legislation. This
principle means that the activities of the Union shall not exceed what is necessary
to achieve the objectives of the European Union.
To bolster the apparently weak principle of proportionality, the Treaty of
Maastricht introduced the subsidiarity principle.197
This principle means that (in all areas which do not fall within its exclusive
competences198) the European Union shall act only if and insofar as the objectives
of the proposed action cannot be sufficiently achieved by the Member States but
can rather, by reason of the scale or effects of the proposed action, be better
achieved at Union level.The concretisation of that principle was laid down in a
Protocol.199
Whereas the principle of proportionality has played an important role in the case
law of the EC Court of Justice, this Court has been always very distant as far as
the subsidiarity principle is concerned. Subsidiarity is rarely invoked200, as
scholarly writing considers it vague and unclear.201 Some writers have openly
doubted whether this subsidiarity principle might ever been able to block the
Brussels mania for standard setting.202 Under pressure from, most notably,
Germany, the European Convention has somewhat reinforced the importance
of the subsidiarity principle.203 It has been given a prominent place as Art. I-11.3
of the Constitution. In order to meet various demands from regional authorities
in Member States with a strong devolution of administration, such as Germany,
Belgium, Britain, Spain etc. the regional and local dimension has been inserted
in the definition of the subsidiarity principle.
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Also new is the enforcement system laid down in Art. I-11 and Protocol Nr. 2
on Proportionality and Subsidiarity. It is a kind of a ‘yellow card’ system. The
Constitution provides that in first instance the national parliaments shall ensure
compliance with the subsidiarity principle (see Art. I-11.3 and III-259). Protocol
Nr. 2 provides that if 1/3 (and in some cases even ¼) of the national parliaments
are objecting to the proposed enactment of a new European (framework) law
because of non-compliance with the subsidiarity principle the European
Commission must reconsider its proposal. Moreover, the national parliaments
and the Committee of the Regions may submit the application of this principle
to the Court of Justice of the EU, making use of the locus standi of the Member
States.204
Although this entire procedure is certainly a reinforcement of the subsidiarity
principle as compared to the existing situation, it is doubtful whether under this
new arrangement the principle of subsidiarity may appear a real brake on activist
European legislators. National parliaments have only six weeks to show the yellow
card and the Commission is free to reject the objections. If that rejection is
contested the ultimate decision rests with the Court of Justice of the EU, which
has a vested interest in centralisation.
On the other hand it is clear, that if the EU institutions would proceed with a
legislative proposal contested because of the subsidiarity principle, voting for
it in the Council of Ministers would clearly entail a substantial political risk for
any Minister from a Member State whose parliament had sent a negative written
opinion on the issue of subsidiarity.205
It is submitted that the final say must be laid in the hands of the politicians as
it concerns a political and not a legal judgment.206 I would have preferred an
arrangement under which a majority of the national parliaments, representing
60% of the population of the European Union, would have the power to block
any European legislation, which is implementing non-exclusive competences.
The role of the Court of Justice of the EU should be only to control these
proceedings.
In a number of provisions currently scattered over various Treaties the EU is
bound to respect the national identities of the Member States. This obligation
is now contained in the new Constitution (Art. I-5.1), but it is still unclear whether
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the Member states can challenge Union acts before the Court of Justice of the
EU for an alleged beach of the Unions duty to respect national identity.207
11.4. Enhanced cooperation
Each time the progress of the European integration has been blocked by the veto
of one or two Member States, other Member States discussed moving forward
with a smaller number of states. In fact, in the 1950s the European Economic
Community was born out of that very idea. When by the end of the 1940s it
appeared that Britain was unwilling to move further than the loose form of
cooperation realised in the Council of Europe, France, Germany, Italy and the
Benelux countries decided to go it alone with the creation of the ECSC and the
EEC. When in 1985 the ambition to tear down the inland border controls in the
EU was not endorsed by Britain, Italy, Ireland, Greece and Denmark, the other
Member States decided to move forward under the Treaty of Schengen.208 The
same happened in 1992 when Britain blocked the insertion of a more ambitious
chapter on social policy in the Treaty of the European Union. The other Member
States decided to lay down this text in a Social Protocol, binding for all Member
States except Britain.
Another example was the introduction of the Euro. It was effectuated while Britain,
Denmark and Sweden stood apart.
The most recent example is in the area of justice and home affairs (see § 17.2).
In many of these examples the ‘enhanced cooperation’ is realised via the
institutions and instruments of the EU.
The idea of ‘a multi-speed Europe’ has always been contested. Its opponents
believe that it amounts to treason of the essential characteristics of the European
integration. Pragmatic people, however, have never wanted to exclude it in order
to avoid stagnation of the integration process.
In the Treaty of Amsterdam, 1997, an attempt was made to formalise future
initiatives of enhanced cooperation between Member States. In order to satisfy
the critics of this idea it was submitted to a number of conditions. For instance,
that enhanced cooperation shall be in accordance with the principles of the

207
208

P.G. Xuereb, Loyality and Solidarity, ECLRev. 2005, p. 17-20.
In the meantime the Schengen area had been extended to include all the old Member States
except the UK and Ireland. Protocol Nr. 2 attached to the Treaty of Amsterdam incorporates
the developments brought about by the Schengen Agreement into the European Community
framework. Although Denmark has signed the Schengen Agreement and is bound by it
under the principles of international law, it has been conceded the freedom to choose within
the EU-framework whether or not to apply any new decisions taken under the agreements.
81

PART III; THE COMPETENCES

European Treaties, that it is used as ultima ratio, that at least a majority of the
Member States are participating in it, that it shall be open to all Member States,
that it should not be in the area of the Common Foreign and Security Policy, etc.209
The Treaty of Nice, 2001, amended these provisions, notably by including the
CFSP, but not military or defence matters.210
The new European Constitution has retained the formula of ‘enhanced
cooperation’.211 In Art. I-44 and III-416 till III-423 the existing provisions on this
issue have largely been repeated, with two very important alterations: enhanced
cooperation may in the future already take place if at least one third of the Member
States participate. Moreover, the Constitution drops the exclusion of military and
defence matters.212
Earlier experience with this instrument shows that it provides a decent solution
to problems of future integration. To my view it should be used again to better
secure the survival of the so-called Rhineland and Scandinavian models of the
European Welfare States against capitalist Anglo-American undermining.
11.5.

The legal instruments of the European Union

Policy making often requires implementation by legal instruments. Every state
has as its main legal instruments: statutes (acts of parliament), (royal) decrees,
regulations and decisions in individual cases.
In the EC since 1957 the main legal instruments were the Regulations and
Directives. This might have been somewhat confusing for the citizens as these
names are easily associated with ‘soft law’. They do not have the clear sound of
statutes, but in fact they were meant as such.
By the Treaty of Maastricht the number of legal instruments was increased in
the framework of the so-called second and third pillar.213
This created a need for substantial simplification and clarification214, which
became one of the explicit tasks for the Convention drafting the European
Constitution.215
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The European Constitution has indeed forcefully trimmed this bunch of legal
acts and reduced it from fifteen to six.216 The European Constitution now mentions
as ‘legislative acts’ only: ‘European laws’ (actually the European Regulations) and
‘European framework laws’ (actually the European Directives). As non-legislative
acts the Constitution mentions: ‘European regulations’ (without any actual
pendant) and ‘European decisions’ (also actually called decisions). Finally the
Constitution mentions as non-binding legal acts: ‘recommendations’ and
‘opinions’, adopted by the Institutions of the EU (Art. I-33 and I-34).
As a general rule, the legislative acts must be jointly adopted by the European
Parliament and the Council of Ministers (Art. I-34.1). The procedure for it is laid
down in Art. III-396, which largely resembles the actual co-decision procedure
(see § 8.4).217
There still remain quite a number of legislative acts, which also in future will
be adopted solely by the Council of Ministers, the European Parliament having
only an advisory opinion. But their number will be smaller than under the existing
Treaties.
The new instruments of the European regulation and the European decisions
have been introduced out of the idea that the European legislator must not be
overburdened by details.218 This is not different from such practices in most
Member States.
European (framework) laws may delegate to the Commission the power to
supplement or amend certain non-essential elements of the European laws and
framework laws, by case-by-case defining the modalities of the non-legislative
acts. A new and democratic element in the Constitution is that henceforward
both the Council of Ministers and the European Parliament may revoke the
delegation and block the entering into force of a delegated European Regulation
(Art. I-36.1-2).219
The definitions of the various legal acts in the new Constitution (Art. I-33) by and
large resemble their pendants under the actual European Treaties like they have
been interpreted by the case law of the EC Court of Justice.
Only the names have been changed and their future use includes areas of foreign
affairs, security, justice and home affairs.
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This modesty in the European Constitution is to be deplored, especially as regards
the European framework law. Its predecessor, the European Directive, is widely
used and has generated numerous questions as to its binding force and the
responsibility of the state in case of non-timely or incorrect implementation by
Member States. The law must be found in an incessant stream of case law of
the EC Court of Justice.220 It is a pity that the European Convention missed the
chance to define more clearly the binding force and the state responsibility for
non-timely and incorrect implementation of the European framework laws by
the Member States.
11.6. The primacy of the law of the European Union
The idea that European law has primacy over the law of the Member States has
been recognised as a foundation of the European Union for more than forty years.
It was nowhere mentioned in the European Treaties, but has been developed
in the case law of the EC Court of Justice.221 In the new European Constitution
this principle is explicitly laid down in Art. I-6.222 It means that all EU law prevails
over any national law, not only over national statutory law, but also over national
Constitutional law. Declaration Nr. 1 in the Final Act of the IGC elucidates that
this provision reflects the existing case law of the EC Court of Justice.223
All this looks nice when it is written on paper but one has to wait and see whether
in extreme circumstances Member States will indeed put their own interests and
legal interpretations behind those of EU law.224
To further support the primacy of the law of the European Union over the law
of the Member States the new European Constitution wants to strengthen its
enforcement. Already under the actual provisions its is possible to sanction
Member States which do not implement the various Directives or neglect the
Regulations of the EC, but these are rather cumbersome procedures.
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In the new Constitution provision is made for an additional procedure, which
makes it possible to impose a lump sum or penalty payment on Member States,
which have failed to notify measures transposing a European framework law (Art.
III-362.3).
From the very start of the EC the overwhelming majority of the legal acts of the
European Union have been executed and enforced by the national authorities
of the Member States. Union institutions for this purpose are rare apart from
the EC Court of Justice. In the new Constitution this remains unchanged. Seldom
are competences granted to the institutions of the European Union in order to
put requirements on national enforcing authorities.225 However, in some cases,
uniform conditions for implementing legally binding Union acts may be needed.
If that is the case a European Law may confer to the Commission or sometimes
to the Council of Ministers the power to issue ‘European implementing
regulations’ and ‘European implementing decisions’ (Art. I-37).
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12. THE EUROPEAN BUDGET
12.1

Introduction

Apart from legislation, the state budget is one of the main instruments of policy.
That is true at the national level as well as at the European level, although less
at the European level. The budget of the European Union226 looks somewhat
different from a normal state budget in two ways.
First, the EU budget is rather small: ca. Euro 100 billion a year, about as much
as the budget of a small Member State like The Netherlands. This can be explained
by the reality that the European Union still is much more a legislative factory
than an authority, which itself fulfils important state functions like education,
police, justice, social security, health and defence, the main budget items of the
modern Welfare State. In Europe the factual executive responsibilities and the
funding of those activities are still almost entirely in the hands of the Member
States. The EU does not much more than harmonising and coordinating national
rules and policies.
Second, the budget of the European Union is rather one-sided. The vast majority
of the EU expenditure goes on the common agriculture policy (about 45%) and
35% is destined for the so-called Structural Funds, which are set up to enhance
the economic and social cohesion of the European Union. Most of that money
goes to the backward and poor regions of the European Union. So the European
Union plays a major role as an instrument of European solidarity.
This last function will stir the most debate in the future. In December 2003,
Germany, Britain, Austria, Sweden, and the Netherlands sent a letter to the
European Commission concerning the financial scope of the European Union.
According to these countries the financial aims of the European Union for the
period 2006-2013 should not exceed 1% of GNI of the EU.227 At the moment the
EU budget is somewhat under this limit – the 2004 budget amounts to Euro
112 billion, being 0,9 GNI228 – but everyone expects that because of the accession
of many poor countries in Central Europe the EU budget as from 2005 will rise
above the 1% limit. The European Commission in its proposals departs from
1,14% of the GNI229, which would require a yearly rise of the EU-budget (and
therefore also of the contributions of the Member states) by ca. 4,5%.
226
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The budget of the European Union is for the most part (ca. 75%) nourished by
transfers from the Member States.230 15% of its budget the EU receives from VAT
and 10% from customs duties. Pleas to have the EU budget nourished by a real
European tax231 have not found much support at the European Convention that
drafted the European Constitution. Hope for this type of funding exists only in
a provision that offers a very narrow possibility for such a tax. The provision
affords for the creation of new categories of resources and the abolition of existing
ones if decided so by the Council of Ministers unanimously and approved by
the Member States in accordance with their respective constitutional requirements
(Art. I-54.3).
Over the years the fixation of the European Budget has caused numerous frictions,
both between the Member States and between the Council of Ministers and the
European Parliament. It was expected that the European Constitution would bring
new arrangements for settling those differences. The European Convention indeed
came forward with a number of new formulae, which were contested on the
Intergovernmental Conference until the very last.232
12.2. The multiannual financial framework and the Council of Ministers
The new European Constitution codifies in the first place the practice of
multiannual financial frameworks in existence since 1988. In this framework
the Member States fix their agreement on the main categories of EU-expenditure
for the next mid-long period (5 to 7 years). The annual EU-budget must comply
with the multiannual financial framework (Art. I-55.3)233
The multiannual financial framework shall be laid down in a European law of
the Council of Ministers, after having obtained the consent of the European
Parliament (Art. I-55.2 and III-402).
The most contested point was the majority with which the Council of Ministers
shall decide on this multiannual financial framework. Until now this happened
by unanimity, but in its draft for the new Constitution the European Convention
proposed to switch this after the next multiannual financial framework (that will
run from 2007-2013) to the normal decision making standard: qualified majority
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voting.234 This would effectively mean that the Member States lose their right
to veto.
This dropping of the veto right was welcomed by the European Commission235
and by a number of independent observers. They argued that the veto-power has
always been used by a number of countries for the sake of a variety of national
interests, such as by Spain to obtain more subsidies, by France to block a reform
of the agricultural policies and by Britain to protect the rebate on its contributions
to the EU that it had obtained during the Thatcher-era.236
Following heavy opposition during the IGC from Britain and The Netherlands
amongst others, it was decided to keep the unanimity rule also after the next
multinnanual financial framework, although in future the European Council
in unanimity may change this and allow the Council of Ministers to decide on
the multiannual budget by a qualified majority (Art. I-55.4).237
12.3

The budget powers of the European Parliament

Another sticking point concerned the powers of the European Parliament over
the EU-budget. Actually the European Parliament has only a limited influence
on the European budget, namely only on non-obligatory spending as well as over
a small additional section of the budget. The European Parliament cannot touch
the obligatory expenses such as those for the European agriculture policy, which
amount to almost half the European budget of ca. 100 billion Euro. Still, the
European Parliament has the power to reject the entire budget. 238
The European Convention opted for a major increase in the power of the European
Parliament over the EU-budget, allowing it the right to co-legislate on the EUbudget in all its aspects.239
During the IGC a rough twist on this item emerged. The Ministers of Finance
of the Member States did not like it at all.240 Many governments warned not to
give the European Parliament such sweeping powers on the European budget.
In circles of the European Parliament, which obviously was very pleased with
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the Convention-Draft on this item241, the opposition of the governments led to
much annoyance.242 Many a MEP threatened with a revolt against the new
Constitution if it refrained from giving the EP a full-fledged co-decision right
on the totality of the European budget.243
After much wheeler-dealing the proposals of the European Convention on this
item were slightly modified but in essence not changed.244 The new procedure
(Art. III-404) is very much like the co-decision procedure described in § 8.4.
This result is not surprising as the balance of powers between the European
Parliament and the Council of Ministers in this field is already secured by two
principles in the new European Constitution.
On the one hand, no expenditure is possible without prior adoption of a binding
legal act providing a legal basis for it. On the other hand, the Union may not adopt
any act which is likely to have appreciable implications for the budget if it cannot
be financed within the limits of the Union’s own resources and in compliance
with the multiannual financial framework (Art. I-53.4-5). This ‘double lock’
prevents the European Parliament, co-acting as budget authority, from delegating
resources for actions which lack a legal basis. Conversely, it prevents the Council
of Ministers from using its autonomous legislative powers to anticipatory narrow
the latitude of the European Parliament co-acting as budget authority.245
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13. THE FINANCIAL AND ECONOMIC POLICIES
13.1. Introduction
In no area of policy and law, the European Union have been conferred such farreaching competences like in the field of finances and economy. Right from the
onset the European Economic Community was directed towards the realization
of a customs union and a single European market. The first goal was realised
by the beginning of the 1970s, the second by the beginning of the 1990s.
However, maintenance of the customs union and the single market requires the
constant attention of the European institutions and obviously also the competences
to enforce policy decisions.
The 2001 introduction of the Euro could be added to these successes.
No wonder the European Constitution listed the establishment of competition
rules necessary for the functioning of the internal market, the common
commercial policy and – for the Member States, which have adopted the Euro
– monetary policy ‘ as ‘exclusive competences’ of the European Union (Art. 1-13).
Although these are important items, they nevertheless only embrace a part of
the economic policies that governments actually pursue. Other aspects of
economic and financial policies are not exclusive competences of the EU, but
competences which the European Union has to share with the Member States,
such as the internal market, agriculture and fisheries246, transport, energy, etc.
(Art. I-14).
13.2. No intensivication of economic policy coordination
During the European Convention, which drafted the European Constitution there
was much diversity of opinion about the question whether the European Union
should more forcefully co-ordinate the economies of the Member States. Many
observers believe that strong competences in this area are clearly necessary.247
The former Commission President Prodi attributed the failure of the EU to reach
the objectives of the so-called Lisbon-strategy (the EU should become the most
competitive economy of the world in 2010) to the sovereignty of the Member
States in economic policies.248
246

247
248

Only the aspects of the conservation of marine biological resources is also part of the
exclusive competences of the EU (see Art. I-13.1d).
L.A. Geelhoed, op. cit. p. 301-302.
De Volkskrant, October 26, 2004.
91

PART III; THE COMPETENCES

However, a number of Member States, including Britain, rejected every kind
of coordination of economic policies, which would exceed the current, mostly
voluntary form.249 Therefore the Convention could not even agree on bringing
the issue of macro-economic policy under the so-called ‘shared competences’.
It proposed a special competences provision for this subject (Art. I-15).250 Therefore
the European Constitution does not provide much news in this area. The new
Articles (Art. I-12.3 and Art. I-15, together with the Articles III-179 till III-183)
are close to the existing articles of the EC-Treaty with which they correspond.
The Member States shall coordinate their economic policies by way of ‘broad
guidelines’ adopted by the Council of Ministers. The European Commission and
the Council of Ministers, however, can only issue recommendations and give
warnings to the Member States, whose economic policies are not consistent with
the broad guidelines (Art. III-179.4); they cannot discipline those Member States.
13.3. The surveillance of the Euro and the Stability Pact
On the occasion of the introduction of the European Monetary Union in the Treaty
of Maastricht several provisions, known as the Pact on Stability and Growth, were
included in the EC Treaty251 to give the new European currency, the Euro, a stable
economic foundation.252 This Pact provides, notably, that the national debts and
the budgetary deficits of the Member States will not exceed certain limits. The
Treaty provisions provide for weak procedures and sanctions to correct Member
States, which violate the provisions of the Stability Pact. A recourse to the
European Court of Justice on these matters is excluded.253
This important issue was hardly a matter of debate on the European Convention.
The Convention proposed to move the existing Treaty provisions almost
unchanged in the new European Constitution.254 These proposals are represented
in the final text in Art. III-184 and Art. III-194 till III-196.
The Convention suggested only a few adaptations to give the European
Commission slightly more power in its role as guardian of the Stability Pact255,
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including granting the European Commission the power to address an opinion
to the Member State concerned without the consent of the Council of Ministers
of Finance.
The issue came to the forefront in November 2003 when the Council of Ministers
of Finance became heavily divided on the application of the Stability Pact. France
and Germany expected to exceed Stability Pact deficit limits for the third time
in a row. However, the Council of Ministers of Finance failed to take appropriate
steps against France and Germany, very much to the dissatisfaction of the
Commission and of The Netherlands, Sweden and Austria.
For this reason the Dutch Government insisted on sharpening of the provisions
on the Stability Pact in the European Constitution. The Dutch proposals were:
- to give the European Commission the power to propose sanctions against
countries violating the Pact; these sanctions could only be rejected by
unanimity in the Council of Ministers;
- to give the European Court of Justice a say over the excessive deficit procedure
under the euro rules,
- to deny Member States with an excessive deficit the right to vote on sanctions
against other Member States violating the Stability Pact.256
At the Ministerial conclave in Naples in November 2003 there was little support
for the Dutch proposals.257 The Italian Presidency was only prepared to adopt
one aspect of the Dutch proposals. It suggested the repeal of the total exclusion
of the competences of the European Court of Justice over the Pact, but only as
far as procedural aspects are concerned.258 This amendment proved superfluous
shortly afterwards when the European Commission summoned the Council of
Ministers before the European Court of Justice because of the proceedings on
the November meeting of the Council of Ministers of Finance and in June 2004
the Court issued a ruling, which partly supported the Commission grievances.259
Clearly the Court of Justice already had enough power to oversee procedural
matters under the existing text. However, the Court ruling confirms that the Court
is lacking competences for a material control of the Stability Pact.
During the IGC the Dutch government worked together with the German
government to prepare a Declaration on the Stability Pact, to be included in the
Final Act of IGC, which indeed, after some amendments, has been adopted by
the IGC. In this Declaration Nr. 17 the IGC pays lip-service to the Stability Pact
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and promises that the Member States will actively use periods of economic
recovery to consolidate their public finances and improve their budgetary
position.260
However, while Germany was working along with The Netherlands to see the
Stability Pact being better applied, Germany along with Poland, Italy and Greece
fought hard to curb the power of the Brussels executive to reprimand Member
States on their budget deficits. They proposed an amendment repealing one of
the minor amendments that the Convention had proposed to give the European
Commission somewhat more power in its role as guardian of the Stability Pact
(Art III.184.6).261 The four countries were successful because there is strong
opposition to the European Commission having more powers to take Member
States to task over not sticking to the rules underpinning the Euro.
However, it diluted further the already low level of economic governance in the
European Union.262 So all these arrangements leave the EU without effective
sanctions against the heavy weight countries when they are violating the core
commitments of the Stability and Growth Pact.
13.4

The common commercial policy

The common commercial policy is an exclusive competence of the European
Union and the articles on that subject in the EC Treaty have been transferred
into the Constitution almost unchanged (Art. III-314 till Art. III-315).
During the IGC a number of countries263 showed particular concerns in relation
to trade in social affairs, education, culture and health services.
To address these concerns unanimity instead of Qualified Majority Voting in
the Council of Ministers was introduced for the negotiation and conclusion of
international trade agreements where these agreements risk seriously disturbing
the national organisation of such services and prejudicing the responsibility of
Member States to deliver them (Art. III-314.4).264
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13.5. Fiscal policy
From the onset the very concept of a common market has entailed that the
Member States are no longer permitted to give priority to domestic products and
services by giving preferential treatment to the own products and services or by
charging products and services from other Member States via the tax system.
It stands to reason that this basic rule of the common market has been
incorporated in the new Constitution (Art. III-170). Apart from this the Member
States have not relinquished much of their national fiscal autonomy and
consequently the European Union has few competences as far as fiscal
harmonisation is concerned. Under the existing provisions the European Union
may only harmonise the indirect taxes of the Member States as far as
harmonisation is necessary to ensure the establishment and the functioning of
the common market. Such decisions require unanimity in the Council of
Ministers.265 And the European Parliament has no co-decision power in this field.
Consequently, after 45 years of European integration there are still great
differences between the Member States as regards the level and the sort of taxes.
Harmonisation is only seldom realised. Many countries, such as Britain and The
Netherlands prefer tax competition between the Member States to harmonisation.
Other European nations, like Germany and France have a different view.
The Convention did not have the ambition to change this situation fundamentally.
It made a little opening for decision-making by qualified majority voting on
measures as regards the administrative cooperation and the attack on tax fraud.266
However, even this small opening was too much for the British. They required
that unanimity should prevail – one of their red lines. For the British tax
harmonisation would be unjustified and unacceptable.267 This point was cashed
by the British – the two contested provisions have been struck from the new
Constitution.268
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13.6. Sectoral policy
The actual European Treaties contain various provisions269, which invite the
European Union to set up a true common transport policy, but implementation
has proved troublesome.
The European Constitution has taken over the existing provisions without any
substantial change (Art. III-236 till III-247). Only one section was added in the
course of the IGC-phase (Art. III-236.3), which proclaims that European
(framework) laws shall take account of cases where their application might
seriously affect the standard of living and the level of employment in certain
regions and the operation of transport facilities.270
The existing EC Treaties do not mention the item of tourism nor did the
Convention draft contain any proposal in this matter. During the IGC, however,
the item of tourism was added to the list of fields in which the EU plays a
supporting, coordinating and complementing role (Art. I-17). It has been
elaborated in another fresh provision (Art. III-281).271
One of the most advanced areas of the European integration is the common
agricultural policy of the European Union. Behind the high walls of a very
protectionist policy towards third countries, European agriculture is being
protected and reformed at the same time.272 European citizens are confronted
with the cost of this policy in the 45% portion of the European budget spent on
agricultural subsidies and thus indirectly they feel it in their pockets.
The common agricultural policy has led to a high capital intensity, scaling up
productivity and growth in agriculture. The results were a massive ejection of
labour with great demographic consequences and the abandonment of less
productive terrains, monocultures, overproduction and many disadvantages for
the environment.
The legal basis for that policy is laid down in the existing European Treaties. All
these provisions reflect a policy view on agriculture, which was already out-of-date
socially and economically in the 1970s.273 Therefore it is remarkable that all these
provisions return unchanged in the new European Constitution (Art. III-225 till
III-232). The only change in these texts is in the procedural sphere. Currently,
269
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the decisions in the area of agriculture are taken by the Council of Ministers,
by qualified majority voting, with the European Parliament simply being
consulted. In future the ordinary legislative procedure will apply on the adoption
of European (framework) laws within the framework of the common agricultural
policy, with the consequence that now also the European Parliament will act as
co-legislator. However, it is doubtful whether that will contribute to the necessary
changes in the common agricultural policy.
In the area of energy policy the existing European Treaties do not give an explicit
competence to the EU, although a considerable amount of EU energy law and
regulations has already emerged.274 It was therefore not remarkable that the
European Convention came forward with new provisions for the European
Constitution275 that should give the EU competences in the area of energy policy.
According to these proposals ‘energy’ is one of the areas of shared competences.
The EU policy on energy shall aim to ensure the functioning of the energy market,
security of energy supply, promote energy efficiency, conservation, and the
development of new and renewable forms of energy. Legislation in this field is
to take place according to the ordinary legislative procedure: qualified majority
voting in the Council of Ministers.
During the IGC there was much opposition to this article, notably from Britain
(with its great North Sea oil interests). To sooth the British a section was added
which proclaims that EU laws in this area shall not affect a Member State’s right
to determine the conditions for exploiting its energy resources, its choice between
different energy sources and the general structure of its energy supply (Art. III256.2). Moreover the Final Act of the IGC contains another soothing
Declaration.276
On the areas of research and technological development the Convention proposed
to transfer the existing texts to the new European Constitution and to add one
more section regarding a European space program.277
On proposal by Italian presidency this item has been enormously pumped up
in the final text of the new European Constitution. The EU shall explicitly aim
to strengthen its scientific and technological bases by achieving a ‘European
research area’ in which researchers, scientific knowledge and technology circulate
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freely (new Article III-248.1 and Art. III-251).278 However, these ideals are
somewhat mitigated by a Declaration in the Final Act of the IGC, saying that the
EU actions in this field will pay due respect to the fundamental orientations and
choices of the research policies of the Member States.279
13.7. Services of general economic interest
The oldest text of the Treaty of the European Economic Community, which offered
a very liberal market model, protected the so-called services of general economic
interest (postal services, public transport, health care, etc.) from threatening
market liberalisation by a specific clause. They shall only be subject to the rules
of the Treaty in so far as this does not obstruct the performance of the particular
tasks assigned to them.280 In the Treaty of Amsterdam the services of general
economic interest were recognised among the shared values of the EU281 and
in the Charter of Fundamental Rights the access to these services acquired the
status of a ‘fundamental right’.282 This generous recognition of the services of
general economic interest has been repeated in the Constitution with only minor
amendments (Art. II-96, Art. III-122 and Art. III-166.2).283 The main innovation
rests in the final sentence of Art. III-122, which, at the instigation of France, now
provides that European laws shall establish the principles and conditions for the
operation of these services.284 As the existing Treaty provisions have not sheltered
these services from being increasingly beleaguered by the trends of privatisation
and free competition, it is doubtful that the new provisions in the Constitution
will do a better job.

278

279
280
281
282
283

284

98

CIG 52/03 ADD 1, Annex 25; CIG 60/03 ADD 1, Annex 30; CIG 73/04 Annex 33; CIG
76/04 Annex 25; CIG 79/04 Annex 30; CIG 80/04 Annex 38.
Declaration Nr. 21 on Art. III-248; CIG 79/04 Annex 30; CIG 80/04 Annex 38.
Art. 86(2) TEC.
Art. 16 TEC.
Art. 36 of the EU Charter of Fundamental Rights.
See C. Einem, Eine Verfassung für Europa. Anmerkungen zu ausgewählten Aspekten
des Verfassungsentwurfs, EuR 2004, p. 202-206.
S. Rodrigues, Vers une loi européenne des services publics, Revue du Marché commun
et de l’Union européenne, 2003, p. 503-511.

14. SOCIAL POLICY, EMPLOYMENT, SOCIAL COHESION
AND PUBLIC HEALTH
14.1. Introduction
The European Economic Community was started in 1957 primarily as an economic
project. This Treaty largely neglected the social component. Only a few provisions
mentioned the social sphere. It was deliberately downplayed as the economic
ideas of the 1950s embraced social progress as an automatic result of the
functioning of a common market. Similarly, special arrangements to harmonise
national social law and coordinate national social policies were deemed
unnecessary. It was believed that all this could be done with the general
procedures on the harmonisation of laws and policies in the Treaty.285
Initially, this light-heartedness seemed to be confirmed by the economic boom
in Western Europe in the 1960s. However, this boom also brought about much
social unrest.286 It caused the leaders of the Member States, at their summit
conference in Paris, 1972, to recognise that the social aim of the EC was as
important as the economic aim.
Since then legislation in the social field has increased step by step, while the
competences and missions of the EU in this field were enlarged, notably in the
Treaty of Maestricht, 1992. This Treaty divided the social field between decisions
requiring unanimity vote in the Council of Ministers and decisions that can be
taken with a qualified majority. In the Treaty of Nice (2001) another small step
was done. It opened the possibility that all decisions in the social field apart from
social security and social protection of employees may henceforward be taken
by Qualified Majority Voting as soon as the European Council unanimously so
decides.287
14.2. Consolidation of social competences
At the European Convention there was hardly any debate on the question whether
the actual social character of the European integration should be reproduced in
the new European Constitution. This was accomplished in the values and
objectives, mentioned in Artt. I-2 and I-3, in many fundamental rights in Part
II of the Constitution and in various clauses at the beginning of Part III.
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It was also expressed in the Constitution’s preamble, which states ‘that Europe
... intends to continue along the path of civilisation, progress and prosperity, for
the good of all its inhabitants, including the weakest and most deprived’.
Finally, during the IGC-phase a full social clause was inserted in the Constitution,
reading that in defining and implementing its policies and actions the Union
shall take into account requirements linked to the promotion of a high level of
employment, the guarantee of adequate social protection, the fight against social
exclusion, and a high level of education, training and protection of human health
(Art. III-117).288
However, the European Convention revealed many substantial differences of
opinion on the role the European Union in the social field. Many pleaded for
a distant role of the EU in this area, leaving the initiative to the Member States.
Other voices pleaded for a more forceful European social policy.
Finally, the former carried the day. The new European Constitution sticks to the
actual systematic of not binding measures, such as guidelines to coordinate the
employment policies and the social policies of the Member States (Art. I-12.3 and
I-15.2-3). The existing provisions on the coordination of national employment
policies289 returned unchanged in the new European Constitution (Art. III-203
till III-208).
Also the existing provisions on social policy290 were carried over almost unchanged
into Art. III-209 till III-219. During the European Convention the Presidium
had initially proposed to move almost the entire field of social policy items to
QMV and co-decision making of the European Parliament.291 This text, however,
has been mysteriously dropped during one of the last sessions of the Convention292
and the final draft repeats completely the text already agreed upon in Nice (see
§ 14.1)293 and this remained so in the final text of the Constitution (Art. III-210.3).
An interesting modification was proposed by the Convention on the coordination
of social security systems. Currently the Council decides on this issue
unanimously.294 The Convention proposed a switch to qualified majority voting.295
Under the pressure of the British, who had unanimity voting on social security
called one of their ‘red lines’, the IGC added a new section to this provision. This
new section provides that when a Member State believes a draft for a European
288
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Ref. in § 19.2.
Art. 125-130 TEC.
Art. 136-148 TEC.
CONV 725/03 p. 67 on art. III-99 (ex art. 137 TEC).
CONV 811/03 p. 54 on art. III-99 (ex art. 137 TEC).
See Art. III-104.3 Convention Draft.
Art. 42 TEC.
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(framework) law would affect fundamental aspects of its social security system
it may request that the matter be referred to the European Council. The European
Council must then unanimously decide either to refer the proposal back to the
Council of Ministers to decide it by a qualified majority or to reject it and to ask
the Commission to prepare a new proposal (Art. III.136.2).296 As the European
Council must take such a decision by unanimity, the question arises what will
happen when the European Council cannot reach a consensus on either of these
alternatives.
Obviously Member States may move forward by way of ‘enhanced cooperation’
but this must be done exactly according to the provisions on ‘enhanced
cooperation’ in Art. I-44.2 and III-419.1.
Moreover Declaration Nr. 14 has been incorporated in the Final Act of the IGC
referring to Art. III-136 and III-267, which reads that in the event that a draft
European (framework) law based on Art. III-267.2 would affect fundamental
aspects of the social security system of a Member State, including its scope, cost
or financial structure, or would affect the financial balance of that system set out
in Article III-136.2, the interests of that Member State will be duly taken into
account.297
A further Declaration Nr. 18 incorporated in the Final Act of the IGC referring
to Art. III-213 confirms that the policies described in this article fall essentially
within the competence of the Member States. Measures to encourage and promote
coordination at Union level in accordance with this Article shall be of a
complementary nature. They shall serve to strengthen cooperation between
Member States and not to harmonise national systems. The guarantees and
practises existing in each Member State as regards the responsibility of the social
partners will not be affected. This Declaration is without prejudice to the
provisions of the Constitution conferring competence on the Union, including
in social matters.298
Seeing the last phrase one may question whether this is much ado about nothing.
Because, indeed, Art. I-15.3 has explicitly affirmed that the Union may take
initiatives to ensure coordination of Member States’ social policies. Moreover
social policy aspects, defined in Part III (so also the issues mentioned in Art. III213) are listed as areas of ‘shared competence’ (Art. I-14.2(b) and not as areas
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CIG 52/03 ADD 1, Annex 20; CIG 60/03 ADD 1, Annex 25; CIG 75/04 Annex 12; CIG
81/04 Annex 33.
CIG 81/04 Annex 33.
CIG 52/03, ADD 1, Annex 22; idem in CIG 60/03 ADD 1, Annex 27; CIG 73/04, Annex
30; CIG 76/04 Annex 22; CIG 79/04 Annex 27; CIG 81/04 Annex 34.
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of ‘supporting, coordinating and complementary action’, for which harmonisation
of Member States’ laws and regulations is excluded (Art. I-12.5).
Finally I would like to point at an important exception to Art III-210 its predecessor
also faced: Art. III-210 shall not apply to pay, the right of association, the right
to strike or the right to impose lock-outs. Under the old Treaty provisions it could
be considered that these issues could nevertheless be dealt with on the basis of
the flexibility clause. However, as we have seen (§ 11.1), this clause has returned
in the Constitution as Art. I-18 in a different wording, which makes it more
uncertain than before whether it can serve as a legal basis to deal with these
subjects.
In this connection the text of Art. I-14.2(b) of the Constitution shall be recalled,
which explicitly says, that social policy is a shared competence ‘for the aspects
defined in Part III’. No other policy area in art. I-14.2 is adored with a similar
apposition.
Everything indicates that the framers of this Constitution wanted to create as
many impediments as possible for a generous interpretation of the competences
of the EU in the social field. We have to wait and see how the Court of Justice
of the EU responds.
14.3. The social cohesion
The European Union intends to be a solidarity community between the European
nations and therefore from the onset it has been conferred instruments and funds
to support the less developed and poorer regions and nations of Europe, so that
they attain similar levels of development. In its actual wording299 it says that the
EC aims inter alia at reducing disparities between the levels of development of
the various regions.
In recent years this so-called cohesion policy was largely directed at four countries:
Greece, Portugal, Spain and Ireland and it has not done these countries any harm.
All these countries were successful in achieving certain landmarks in their level
of welfare.300
Still, this cohesion policy is not restricted to the four mentioned ‘cohesioncountries’. Also a number of underdeveloped and poor regions in the rich
European countries may benefit from it.301 And after the recent extension of the
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European Union to Central and Eastern Europe it is certain that these new acceded
countries will massively appeal to this policy and these funds.
This will require either a huge increase in EU-expenditure – for which there is
little enthusiasm (see § 12.1) – or a redistribution of the money (so that all
applicants receive less). Alternatively the entire policy must be reformed.
The new European Constitution does not give any hint to heal this looming policy
crisis. The texts on the social cohesion return in the new European Constitution
(Art. III-220 till III-224). Substantially they have not changed, but they are
decorated with many nice new words (not with more money!).302 The Constitution
now specifies that among the regions concerned particular attention shall be paid
to rural areas, areas affected by industrial transition, and areas which suffer from
severe and permanent natural or demographic handicaps. This includes the
northernmost regions with very low population density, islands, cross-border
and mountain areas (Art. III-220).
Like in the agriculture policy the only change in these texts is in the procedural
sphere. In future the ordinary legislative procedure will apply on the cohesion
policy, with the consequence that unanimity has been replaced by QMV and that
now also the European Parliament will get more influence on it. 303
14.4

Public Health

European law has become an increasingly important factor in the development
and implementation of national and local health policy.304
Public health is an area that is split as far as the powers of the EU are concerned.
In the new European Constitution the protection and improvement of human
health are primarily of national concern and the EU should only take supporting,
coordinating or complementary action in this field (Art. I-17.2). It is, however,
a subject of shared competences as far as common safety concerns are involved
(Art. I-14.2).
The exact implications of the last aspect are described in the existing Art. 152 EC
Treaty. The European Convention proposed to carry over this text into the new
Constitution virtually unchanged. However, during the IGC some amendments
were proposed in order to make more explicit the EU’s role as regards the
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CIG 52/03 ADD 1, Annex 24; CIG 60/03 ADD 1, Annex 28; CIG 73/04 Annex 31; CIG
76/04 Annex 23; CIG 79/04 Annex 28; CIG 81/04, Annex 36.
An exception is made for the first provisions on the Structural Funds and the Cohesion
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Art. III-223.2.
M. McKee et al. (eds.), The impact of EU Law on Health Care Systems, Brussels, 2002;
E. Massialos et al., EU Law and the Social Character of Health Care, Brussels, 2004.
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monitoring, early warning of and combating serious cross-border threats to health
(Art. III-278.1-4) and as regards the protection of public health regarding tobacco
and abuse of alcohol (Art. III-278.5). At the same time the prime responsibilities
of the Member States for the definition of their health policy were more strongly
emphasised (Art. III-278.7).305
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15. FOREIGN POLICY
15.1

Introduction

One of the most difficult challenges to European integration is certainly foreign
policy and defence. The characteristic of a federation is that it leaves home affairs
largely to the Member States, while foreign policy and defence is the main concern
of the federal authorities. In Europe the situation is exactly the other way round.
Traditionally, all European countries have had their own foreign policy and
defence and they are inclined to stick to that more than on other fields of policy.
This creates a unique difficulty for integration.
The European Economic Community of the 1950s, did not have much of an
independant foreign policy. The European Commission has always had one or
more members in charge of ‘external relationships’, but they were never figures
with a stature that could match the Foreign Ministers of the largest Member
States.
Foreign policy, apart from the common commercial policy306, was the exclusive
competence for the various Member States. Famous is the answer of the former
American Secretary of State, Henry Kissinger on a question about the coordination
of American with European policy: Europe has no telephone number!
Still, the advancing process of European integration called for more coordination
of the foreign policies of the EU Member States. Finally, in the Treaty of
Maastricht, 1992, the development of a Common Foreign and Security Policy
(CFSP) was foreseen.
Because of the ineradicable national pride, EU competences in this field initially
were thin. Therefore the CFSP developed very slowly. This was most dramatically
demonstrated on the occasion of the Iraq crisis, 2003, when the European nations
were heavily divided.
The CFSP is prepared at meetings of the Council of Ministers of Foreign Affairs
and decided by the European Council. In both bodies unanimity is required for
CFSP-matters.307 The Treaty of Amsterdam, 1997, laid down that some minor
subjects may be decided by the Council of Ministers with qualified majority. The

306
307

As well as matters concerning the enlargement of the EU.
Art. 23 TEU; see J. Wouters, op. cit. p. 28-31 en 51.
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European Parliament has only information and consultation rights308; the EC
Court of Justice has no competences in this field. 309
A High Representative was nominated for the CFSP (Mr. Solano), but the position
did not rise above the status of an important ambassador. Representing the EU
abroad has become more complicated because sometimes it is the European
Commission who represents the EU towards third countries, sometimes it is
the High Representative, sometimes it is the Chair of the European Council.310
15.2. Consolidation of the CFSP
The Constitution on one hand has confirmed the EU’s full competence in matters
of common foreign and security policies and the obligation of the Member State’s
loyalty to it (Art. I-16). For the first time the EU has bestowed itself with a series
of principles, values and objectives, which may serve as guidelines for its external
relations (Art. I-3.4).311 On the other hand, the Constitution does not change much
as regards the competences of the EU in this area and that is quite understandable.
Although some are advocating a more forceful external stand by the European
Union312, most people believe that the time is simply not yet ripe for a drastic
transfer of these powers from the Member States to the European institutions.
Britain and other European States consider foreign policy as one of the areas to
preserve for the nation state. So at the European Convention no majority could
be found for giving up the unanimity vote in the hard core of the CFSP. 313
In the European Constitution unanimity remains the basis rule for any decisions
on foreign policy (Art. I-40.6 and III-300.1). Only in a few narrowly defined cases
may the Council of Ministers vote with a qualified majority. And although the
European Council may unanimously decide to add new items to the list of items
fit for QMV (Art. I-40.7 and III-300.3), this presumably will not happen. Much
more likely is the chance that a Member State declares that it opposes for vital
and stated reasons of national policy a proposal subject to QMV. In that case the
Constitution provide that a vote shall not be taken. The European Minister for
Foreign Affairs (EMFA) shall search for an acceptable solution. If that cannot
308
309
310
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Art. 21 TEU.
Art. 46 TEU.
Art. 18 TEU.
M. Cremona, The Draft Constitutional Treaty: External Relations and External Action,
CMLRev. 2003, p. 1348.
Vgl. L.A. Geelhoed, op. cit. p. 308-309.
D. Sidjanski, op. cit. p. 35; P. Bijmans, Het vernieuwde Europees buitenlands beleid?
Internationale Spectator, Maart 2004, p. 147; D. Kugelmann, “Kerneuropa” und der EUAuszenminister – die verstärkte Zusammenarbeit in der GASP, EuR 2004, p. 322-344;
D. Vernet, Die Union als auszenpolitischen Akteur – Skizze einer Standortbestimmung,
EuGRZ 2004, p. 584-587; H.-J. Cremer, Anmerkungen zur GASP – Eine rechtspolitische
Perspektive, EuGRZ 2004, p. 587-591.
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be found the Council of Ministers may by QMV request that the matter shall be
referred to the European Council for decision by unanimity (Art. III-300.2).
During the IGC some last-ditched attempts have been made to widen the list
of cases in CFSP, mentioned in the Constitution, which are subject to QMV, but
in the end these attempts have come to nothing.314
Under the new Constitution as under the existing treaties the EC Court of Justice
has no competences concerning the CFSP (Art. III-376).315 The European
Parliament has only information and consultation rights in respect to the CFSP
(Art. I-40.8 and III-304).
15.3. A European Minister for Foreign Affairs.
Nevertheless the European Convention had the ambition to make a step toward
creating more coherence in Europe’s foreign policy. To that end the existing posts
of the High Representative and the Commissioner charged with External Relations
should be combined to ensure that two persons no longer tiptoe around each
other in their overlapping areas.316 The official title of European Minister of
Foreign Affairs shall be given to the Vice-President of the European Commission
charged within the Commission with responsibilities incumbent on it in external
relations and for coordinating other aspects of the Unions external action (Art.
I-28.4). This person shall be picked by the European Council by QMV in
agreement with the President of the European Commission (Art. I-28.1) and must
be approved by the European Parliament (Art. I-27.2). The European Minister
for Foreign Affairs (EMFA) shall not only be a member of the European
Commission; he/she shall also take part in the work of the European Council
(Art. I-21.2) and chairs permanently the Council of Ministers for Foreign Affairs
(Art. I.24.3), which, on the basis of strategic guidelines laid down by the European
Council, must flesh out the Union’s external policies and ensure that these actions
are consistent (Art. I-24.3). The European Council may dismiss the EMFA (Art.
I-28.1) and this emphasizes that this official is in a truly hybrid position – in
Brussels Eurospeak he is called a ‘double hat’.
The EMFA shall have the back up of a European diplomatic service (Art. III-296.3),
which will essentially be a diplomatic service made up of civil servants from both
the Member States and the European Commission. The new EU diplomatic service
has already started as early as autumn 2004. This despite the fact that the post
of EU Foreign Minister will not technically be filled until 2009.
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Some herald this hybrid post of EMFA as an instrument to coordinate the
diplomatic actions and the development policies of the EU. Others, however, see
him/her as a mere compromise between those who had wanted to have the
European Council have its own EMFA and those who had wanted to give the
Commissioner on External Relations the title of EMFA.
One author called it a big intergovernmental cuckoo egg in a communitary nest.317
Another spoke of a serious loss of constitutional transparency. 318
Moreover, everything indicates that the ‘double tongue’ in the EU foreign policy
will not vanish,319 as the permanent President of the European Council must
equally ensure the external representation of the Union on issues concerning
the CFSP (Art. I-22.2).320
Although during the IGC it had appeared that there still was some opposition
against this type of EMFA, the final text of the European Constitution has retained
the concept of the Treaty blueprint. Only some minor amendments have been
made in the texts of Art. I-26 till Art. I-28.321 These amendments may be
interpreted as bringing the EMFA a little bit more under the influence of the
European Council than under that of the European Commission.322 ‘The EMFA
shall service two Lords, but one Lord somewhat more than the other’!323 At the
definitive stage of the decision-making on both CFSP matters and other aspects
of external relations, the EMFA will be wearing his/her Council hat.324
It is submitted that the EMFA is not a good idea. It had been better to leave the
external representation to the President of the European Council, supported by
one or two Members of the European Commission.
Moreover it is unlikely that the EMFA will ever have a high profile as long as
individual Member States (notably Britain and France) sit permanently on the
UN Security Council.
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16. DEFENCE POLICY
16.1

Introduction

From the very beginning of the European Communities in the 1950s a European
Defence Community was considered. However, with the memories of the Second
World War so fresh and with the Cold War just started, the time was not ripe
for such a project. After the fall of the Berlin Wall, 1989, a proper role for Europe
in the field of defence was no longer a taboo.
In the Treaty of Maastricht, 1992, defence was introduced as a policy subject in
the European Treaties. Initially this policy was only very rudimentary, as four
EU Member States – Ireland, Sweden, Finland and Austria – were traditionally
non-aligned countries. They were not members of the NATO like the other EU
Member States. Moreover Great Britain is traditionally very sceptic about a proper
European defence policy. And although the Treaty of Amsterdam strengthened
the timid provisions of the Treaty of Maastricht325, not much in the field of a
common defence policy was realised in subsequent years.326 No implementation
has been given to the 1998 decision that Europe in 2003 should have at its
disposal 60.000 soldiers ready for military operations, independent from the
USA. This did not prevent the protagonists of more European integration to
continue to strive for the building of a full-fledged European defence policy.
16.2. Towards a more intensive cooperation in defence matters
The European Convention did not want to cut off this development but to the
contrary continue this existing trend. The proposals presented on this point
implied first, a consolidation of the current developments, and second, an
extension of the tasks of the European Union in defence matters.327 In the
European Constitution the existing text is repeated that the EU is geared toward
“the progressive framing of a common Union defence policy” (Art. I-16.1 and
I-41.2). No one knows whether this means that one day a European country will
need EU approval before fighting a war.
Several articles further grant the EU the means to reach this goal:
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Art. 17 TEU; see J. Wouters, op. cit. p. 51-52.
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Meijers, Europäische Sicherheits- und Verteidigungsidentität (ESVI) oder Gemeinsame
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See D. Kooij/F. Osinga, Internationale Spectator, December 2003, p. 595-600; L.F.M.
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-
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The Union shall have an operational capacity drawing on assets civil and
military to be used on missions outside the Union (Art. I-41.1);
Member States shall make civilian and military capabilities available to the
Union for the implementation of the common security and defence policy
(Art. I-41.3);
Member States shall undertake progressively to improve their military
capabilities (Art. I-41.3);
A European Defence Agency shall be established (Art. I-41.3 and III-311);
Those Member States whose military capacity fulfil higher criteria shall
establish a permanent structured cooperation (Art. I-41.6 and Art. III-312).

The last point is the most important leap forward in EU competences, perhaps
of the entire Constitution, as enhanced cooperation in the field of military and
defence is currently forbidden.328
The Constitution carries over the existing decision making process: decisions
must be taken by the European Council and the Council of Ministers on the basis
of unanimity (Art. I-40.6 and I-41.2 and 4). Although some countries like The
Netherlands were prepared to renounce of the unanimity rule in this field329,
others, like France and Great Britain insisted at its maintenance.
Currently the European Parliament has no co-decision power in this field, only
the right on information and consultation on this policy and it will stay so under
the new Constitution (Art. I-41-8). Similarly, the European Court of Justice
remains almost without competence (Art. III-376) in this area.
The ink of all these proposals was hardly dry and the IGC on the new Constitution
not yet started before the European Council at its meeting in Tessaloniki, June
2003, decided to establish the European Defence Agency. The Agency has been
launched in the course of 2004, provisionally as an intergovernmental agency.330
European lawmakers have discovered that the efficiency of the European armed
forces is poor when compared with the American armed forces. They hope that
the EU, by cooperation, can obtain higher qualified armed forces without at the
same time increasing the costs of the defence. So this drive is born out of military
industrial motives.331
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It was generally assumed that Great Britain – like Poland anxious to prevent the
undermining of NATO – opposed any further strengthening of defence
competences in the Constitution.332 However, in November 2003 it appeared that
Great Britain had concluded, outside of the conference hall, an agreement with
France and Germany on the defence provisions in the European Constitution.333
The text of this agreement334 has finally found its way into the European
Constitution.
It contains a sharpening of the Protocol on the permanent structured cooperation
in the defence matters and the assistance clause. This Protocol contains the
criteria, which the participating states must fulfil and the obligations they must
assume. It stipulates that by 2007 the participating countries must have the
capacity to supply ‘targeted combat units’ for a common purpose within a few
moments. Whether a ‘permanent structured cooperation’ will be formed shall
be decided with qualified majority by the Council of Ministers (Art. III-312.2).
Whether the force shall be deployed must be decided by the Council of Ministers
with unanimity (Art. I-41.4). The Constitution assures that the NATO remains
the prime alliance (Art. I-41.2 and 7).
At the European Council in Brussels, December 2003, the definitive version of
the European Security strategy was decided.335 Moreover, it was decided that the
EU military staff in Brussels shall be expanded to a ‘defence cell’ of about 100
persons. In order not to affront NATO and the USA this defence cell is not called
‘military headquarters’ but a ‘permanent planning capacity’, which can prepare
military operations with or without NATO.
In the middle of 2004 the EU Ministers agreed that a number of ‘battle groups’
of in totality 10.000 soldiers shall be in place in 2007.336
The military arm of the EU is already in place!
16.3. The assistance clause
In addition there is the item of the assistance clause in which the Member States
promise each other aid and assistance by all the means in their power, military
or other, if one of the Member States is victim of armed aggression on its
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territory.337 In the Convention Draft this assistance clause was only covering the
Member States participating in the ‘permanent structured cooperation’.338 During
the IGC it was proposed to extend the scope of this clause to all Member States.
Many countries initially were opposed to such an extension. Notably the
traditionally neutral Member States of the EU – Finland, Ireland, Austria and
Sweden – repeatedly emphasised their uneasiness with this alteration. They
proposed a much weaker formulation339 but the amended assistance clause
nevertheless entered in the final text of the Constitution (Art. I-41.7). The only
concession made is an addition to Art. I-41.7, which states that this clause shall
not prejudice the special character of the security and defence policy of certain
Member States.340
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17. SECURITY, JUSTICE AND HOME AFFAIRS
17.1

Introduction

Besides the foreign and defence policy there is another area where European
countries are very reluctant to abandon competences: security, justice and home
affairs. In the 1970s only a very wary start was made toward European integration
in this field. A second round of intensification took place in the 1990s when the
Member States recognised that intensification of the European integration in
this field was a unavoidable consequence of the completion of the internal market.
However, the reluctance to give up sovereignty in matters of justice and home
affairs was still so high that EU institutions could not acquire the same
competences and procedures as in other fields. These competences were situated
in a special chapter, the so-called third pillar, created by the Treaty of Maastricht.341
In this third pillar decisions can only be made by unanimity in the Council of
Ministers342, there is a lower level of influence for the European Commission
and the European Parliament, a lower level of control for the Court of Justice
of the EC (see § 10.1), but a higher level of influence for the national parliaments.343
Since then the Member States of the EU have seen a creeping intensification
of the European involvement with matters of justice and crime. In 1995 Europol
was established.344 The mutual recognition of judgments in criminal law cases
has made great progress.In the Treaty of Amsterdam, 1997, a part of the thirdpillar competences were moved from the third to the first pillar, the stronger
European Community structure (visas, asylum345, immigration and other policy
fields, which are related to the free movement of persons, the Schengen acquis
and judicial cooperation in civil matters). Moreover new competences in justice
and home affairs matters were included in the third pillar,346 which has made
341
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Art. 29-34 TEU; moreover some rudimentary competences in the first pillar: Art. 65 TEC.
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Gerber, Die Asylrechtsharmonisierung in der Europäischen Union, Frankfurt a/Main,
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Amsterdammer Vertrag, Frankfurt a/Main, 2002.
Art. 61-69 TEC and artt. 29-42 TEU; see J.N. de Zwaan/A.J. Bultena, Ruimte van Vrijheid,
Veiligheid en Rechtvaardigheid, Den Haag, 2002; J. Wouters, op. cit. p. 31-32; According
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this area one of the biggest growth areas in terms of legislative output in recent
years.347
The Treaty of Nice, 2000, created new extensions of the competences of the
European Union in this field. Not all extensions have been implemented already.
The frightful development of terrorism is the main driving force behind increasing
European integration in justice and home affairs. The events of September 11,
2001 ripened minds in Europe for advancements like a European arrest-command
and the establishment of Eurojust (2002). Even after the terrorist acts in Madrid,
March 2004, however, there is still insufficient support for a further integration
of the intelligence services of the Member States. The European Council of March,
2004 confined itself to the nomination of an anti-terrorist coordinator with few
powers.
17.2. Towards a European area of freedom, security and justice
The European Convention had shown a deep difference of opinion about the
further steps needed for what is euphemistically called a European ‘area of
freedom, security and justice’. Notably France and Germany pressed hard for
a more forceful cooperation in this area, but Britain, The Netherlands and
Scandinavian countries were opposed.348
In the end a compromise was found. On one hand the Constitution offers an
extensive expansion of EU competences in this field. Much stronger than in the
existing texts the new Constitution speaks about ‘an integrated management
system for external borders’ (Art. III-265.1c) and of ‘solidarity and fair sharing
of the responsibility, including its financial implications’ (Art. III-268).
Europol and Eurojust shall be further developed and a standing committee for
internal security shall be set up (Art. III-261). Art. III-274 foresees the possibility
for the establishment of the office of a European Public Prosecutor and gives
a legal basis for European actions and mutual recognition of judicial decisions.
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On the other hand decision making in this field will not always be with QMV
in the Council of Ministers. Although a number of matters such as asylum and
immigration policies and judicial co-operation in criminal matter have been
transferred from the unanimity corner to the QMV corner, a substantial number
of issues still require unanimity, such as measures concerning family law with
cross-border implications (Art. III-269.3), serious crimes with a cross-border
dimension (Art. III-271), the factual establishment of an European Public
Prosecutor Office (Art. III-274) and operational police cooperation (Art. III-275.3
and III-277).
In specific ‘passerelle’ clauses it is provided that the Council of Ministers
unanimously can decide to transfer certain aspects of family law with cross-border
implications from the unanimity corner to the QMV-corner (Art. III-269.3).
As it is now, all the initiatives for European policies and legislation in this field
must not only come from the European Commission, but may also be taken by
a quarter of the Member States (Art. I-42.3 and III-264).
During the IGC-phase many Member States, notably Britain, pressed hard for
greater limitations of the competences of the EU in this field and more guarantees
to prevent being outvoted in the Council of Ministers349, but in the end Britain
was prepared to be flexible on this issue, partly to facilitate greater co-operation
in fighting terrorism. In the definitive text the scope of activities for the European
Public Prosecutor has been narrowed to crimes affecting the financial interests
of the EU and should not immediately include ‘serious crime having a crossborder dimension’350 as the Draft Constitution had proposed.351 However it is
provided that the European Council after having obtained the consent of the
European Parliament and having consulted the European Commission may
unanimously decide to extend the powers of the European Public Prosecutor to
include serious crime having a cross-border dimension (Art. III-274.4).352
The definitive text of the Constitution emphasises that the EU measures shall
take into account the respect for the differences between the legal traditions and
systems of the Member States (Art. III-270.2).353 This formula apparently secures
typical phenomena like the jury trials and habeas corpus.
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www.grondweteuropa.nl of 7.11.2003.
Which would include international drugs trafficking, see Art. I-41.1 and III-172, similar
to the actual Art. 29 TEU.
See Art. III-175 jo. III-172 Draft Constitution.
CIG 52/03, p. 8 and ADD 1, Annex 14; CIG 60/03 ADD 1, Annex 19; CIG 75/04 Annex
9; CIG 81/04 Annex 24.
CIG 52/03, ADD 1, Annex 14; CIG 81/04 Annex 23.
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Finally, a safety brake was inserted to respond to the many objections of the
Member States against the abandonment of the unanimity rule in the area of
judicial cooperation in criminal matters. When a Member State considers that
a draft European (framework) law would affect fundamental aspects of its own
system, it may request that the matter be referred to the European Council. The
European Council shall then either refer the draft back to the Council of Ministers,
where it shall be adopted in the ordinary way, or request the sponsors of the
proposal to submit a new draft. If the European Council cannot reach a consensus
on either of these alternatives it is provided that then at least 1/3 of the Member
States may move on by way of ‘enhanced cooperation’ as laid down in Art. I-44
of the Constitution, whereby the authorisation shall be deemed granted (Art. III270.4 and III-271.4). 354
While the bloc of 25 EU countries finds it difficult to move ahead both together
and quickly in the sensitive area of justice and home affairs, small groups of EU
states are already moving ahead, increasingly making use of the idea of ‘enhanced
cooperation’ (see § 11.4).
A group of 5 Member States (known as G5 – UK, France, Germany, Italy and
Spain) holds regular meetings to try and speed cooperation on security issues.
A separate grouping of 5 nations (Germany, Austria and the Benelux countries)
signed an agreement in May, 2004, regarding police co-operation, which aims
at increasing information sharing and cross-border data exchange between the
five countries. Finally, in June 2004, the Benelux countries signed a treaty
allowing cross-border police intervention.355

354
355

116

CIG 81/04, Annex 23 and 33.
www.euobserver.com of 10.6.2004.

PART IV
VALUES,
OBJECTIVES
AND

PARTICIPATION OF CITIZENS

18. FUNDAMENTAL RIGHTS
18.1. Introduction
When the EEC was established in 1957 there was already much interest in the
fundamental human rights. The 1950 Council of Europe’s European Convention
for the Protection of Human Rights and Fundamental Freedoms (ECHR) codified
many human rights. In 1961 the European Social Charter was issued by the same
institution.
This explains why the original Treaty of the EEC of 1957 had no aspiration to
contain a systematic Bill of Rights, although some fundamental rights were
scattered around in the Treaty, for example art. 141 EC-Treaty on equal pay for
men and women.
Gradually the enforcement of fundamental rights became an issue in the context
of the law of the EEC, notably because the EC Court of Justice was confronted
with cases in which fundamental rights were at stake. This caused the institutions
of the EC/EU to address the question in three ways.
First, certain provisions in the Treaties of Maastricht and Amsterdam mention
the applicability of the fundamental rights in the legal order of the EU. Notably
the Treaty of Amsterdam gave a basic rule, recognising both the ECHR and the
fundamental rights contained in the constitutional traditions common to the
Member States as ‘general principles of Communitary law’.356 In addition a
number of specific provisions on fundamental rights have been inserted in the
Treaties of the EU.357
Second, it was studied and debated whether the EU as such could accede to the
European Convention of Human Rights.
Third, the EU considered framing a Bill of Rights itself. This was done by a special
Convention, called together in 2000, which drew up the Charter of Fundamental
Rights of the EU.358 This Charter was adopted by the European Council of Nice,
in December, 2000.
These were the three starting points for the European Convention that was charged
with drafting the European Constitution.
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Art. 6(2) TEU.
J. Wouters, op. cit., p. 77-84.
G. de Búrca, The Drafting of the European Union Charter of Fundamental Rights, ELR
2000, p. 126-138.
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18.2. Integration of the EU Charter of Fundamental Rights in the Constitution
Those who are interested in the topic of fundamental rights and their enforcement
have certainly looked curiously at the place of the EU Charter of Fundamental
Rights359, adopted in Nice, in the new European Constitution. Working Group
II strongly supported an incorporation of the Charter in the new Constitution.
It also unanimously concluded that the content of the Charter should be respected
by this European Convention and not be re-opened by it, save for ‘certain technical
drafting adjustments’. A large majority of the Working Group advocated that
the incorporation of the Charter was to be achieved by the insertion of the Charter
at the beginning of the Constitutional Treaty, in a Title or Chapter of that Treaty.360
All these proposals were adopted by the plenary Convention save the one on the
concrete form of incorporation of the Charter. The plenary Convention opted
for the insertion of the Charter in a specific Part II, while announcing it already
in Part I of the Constitution (now Art. I-9.1).
In order to get broad support for this decision, the Convention devised some
additional ‘general provisions’ to meet the concerns from a number of
governments – notably Britain and The Netherlands – which firmly opposed the
possibility that the Charter would become a source of litigation to give citizens
direct claims against the public authorities or the employers.361
During the IGC Phase the opposition against the incorporation continued until
the very last. To overcome that opposition a few additional lines were added to
the ‘general provisions’ of the Charter in order to elevate the status of the official
‘Explanation’.
The end result is, that the Charter is now incorporated in the European
Constitution but at the same time surrounded by a number of fences that must
prevent too much of an impact on the domestic law of the Member States. What
are these fences?
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A first fence seems to be the provision (Art. II-111) that requires the EU and the
Member States to ‘respect the rights, observe the principles and promote the
application thereof in accordance with their respective powers and respecting
the limits of the powers of the Union as conferred on it in the other Parts of the
Constitution. This Charter does not extend the field of application of the powers
of the Union or establish any new power or task for the Union, or modify powers
and tasks defined in the other parts of the Constitution.’
However it is submitted that this provision does not substantially limit the impact
of the Charter on domestic law. This provision is only useful for those aspects
in which the ambitions of the Charter exceed the catalogue of competences of
the Union (see §11.2).362 But that will be seldom the case. Most of the times the
rights in the Charter fall within the competences of the EU. However, the current
EU law does not fill all the competences conferred to the EU. Therefore the
Charter may surely expand EU law, even if it remains within the powers and tasks
conferred to the EU.
A more important fence is Art. II-111, where it says that “the provisions of the
Charter are addressed to the institutions, bodies, offices and agencies of the
European Union with due regard for the principle of subsidiarity and to the
Member States only when they are implementing EU law.”
The implications of this statement are threefold.
First, that the provisions of the Charter have no ‘horizontal’ effect.363 They cannot
be invoked in procedures between workers and employers, consumers and
salesmen, etc. save for situations in which the employer or the salesman is an
institution, agency, body or company controlled by a public authority of the EU
or the Member State.
Second, that the EU should leave the implementation of the Charter primarily
to the Member States and only act if and insofar as the objectives of the intended
action cannot be sufficiently achieved by the Member states but can rather be
better achieved at Union level (see § 11.3).
Third, that the Charter should only dominate EU law, not purely domestic law.
The official ‘Explanations’364 have already started to translate the formula ‘when
they are implementing EU law’ into the formula ‘when they act in the scope of
Union law’, which is a slightly wider concept, used in a number of ECJ decisions.
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L.A. Geelhoed, op. cit. p. 299.
D.M. Curtin/R.H. v. Ooik, The sting is always in the tail. The personal scope of application
of the EU Charter of Fundamental Rights, Maastricht Journal of European and Comparative
Law, 2001, p. 112.
See the updated Explanations under Art. 51 (Art. II-111.1). See this source of interpretation
explained later in this paragraph.
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Scholars have already started to make critical reflections on this issue.365 The
former ECJ judge Kapteyn argued, that it will be very difficult to explain this
distinction to the citizens. Fundamental rights are one and indivisible. The idea
of a European citizenship combined with the principle of non-discrimination
will make it very difficult to maintain this distinction. Also in view of the fact,
that domestic law is increasingly determined by EU law, it may be presumed,
that this distinction will not have a long life, like in the USA, where a comparable
distinction in the course of time was dropped by the US Supreme Court.366
The last fence ensuring a check on the impact of the Charter of Fundamental
Rights in the European Constitution on domestic law of the Member States is
within the area of the interpretation of the Charter. The original Charter only
contained one guideline of interpretation, viz. insofar there is a coincidence of
rights contained in the Charter and the ECHR (Art. II-112.3) – I return to that
in the next paragraph.
The European Convention decided to offer three more guidelines of interpretation
(Art. II-112.4-6). An obligation of homogeneous interpretation of the rights
contained in the Charter and the constitutional traditions common to the Member
States – I return to that in §§ 18.4 and 18.6 –, a guideline referring to national
laws and practices as specified in this Charter and a guideline regarding the
differentiation of rights and principles.
As far as the last item is concerned the Constitution now emphasizes, that the
provisions of this Charter, which contain “principles” may be implemented by
legislation and executive acts taken by the EU, or by Member States when they
are implementing EU law. ‘They shall be judicially cognisable only in the
interpretation of such acts and in the ruling on their legality’ (Art. II-112.5).
This provision harks back to the classic distinction between civil and political
rights and economic, social and cultural rights. The latter may have less legal
effect than the former. These types of rights are mixed up in the Charter, but
as soon as the legally binding effect was at stake, the European Convention wanted
to resurrect the distinction. If ‘principles’ are concerned, the priority of action
is upon the national and European lawmakers. They do not give rise to direct
claims for positive action by EU or Member States. ‘This provision should
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discharge the explosive power of the economic, social and cultural norms’, Ruffert
remarks.367
The problem here may be that the question whether a norm in the Charter is
a ‘right’ or merely a ‘principle’ is not always unequivocally clear.368
Finally there are the official Explanations of the Charter, prepared at the instigation
of the Presidium of the Convention, which drafted the Charter. This Convention
and its Presidium never had the ambition to give these Explanations any legal
value.
These Explanations were updated under the responsibility of the Presidium of
the European Convention369 and a line was included in the preamble to the
Charter, which stresses that the Charter will be interpreted by the courts of the
Union and the Member States with due regard for these Explanations. Finally
during the IGC also a section 7 has been added to Art. II-112, which obliges the
courts emphatically to pay good attention to the official Explanations.370
18.3. Accession of the EU to the ECHR
We turn now to the relationship between the EU and the European Convention
for the Protection of Human Rights and Fundamental Freedoms. The EU
recognises already the effect of the ECHR in its legal order371, but to many people
this is not enough. They advocate the accession of the European Union to the
ECHR. This ambition is not without problems, as tensions may arise to the overlap
between the ECHR and the EU Charter. Moreover, two courts would be competent
to rule over violations of the ECHR: the Court of Justice of the EU in Luxembourg
and the European Court of Human Rights in Strasbourg, which may result in
a diverging case law. 372
In the end the supporters of a formal accession of the EU to the ECRH carried
the day. According to the European Constitution the Union shall seek accession
to the European Convention for the Protection of Human Rights and Fundamental
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Freedoms (Art.I-9.2).373 This provision contains the legal basis for an accession
at a later moment.374
The accession shall not affect the Union’s competences as defined in the
Constitution (Art. I-9.2, last sentence).
This last pronunciation is repeated in Protocol Nr. 32 to the European Constitution
on the accession of the EU to the ECHR (point 2, 1st sentence). To that is added375
that the accession-agreement also shall ensure that accession shall not affect the
powers of the institution nor the situation of the Member States in relation to
the European Convention on Human Rights.376 Protocol Nr. 32 and Declaration
Nr. 2 in the Final Act of the IGC stress that the Union’s accession to the ECHR
should be arranged in such a way as to preserve the specific features of the Union
and Union law.
Moreover, Protocol Nr. 32 specifies a number of items, which must be dealt with
in the agreement of accession of the EU to the ECHR. It must contain provisions
on
a) mechanisms necessary to ensure that proceedings by non-Member states and
individual applications are correctly addressed to Member States and/or the
Union as appropriate;
b) specific arrangements for the Union’s possible participation in the control
bodies of the European Convention on Human Rights.
Declaration Nr. 2 in the Final Act of the IGC notes the existence of a regular
dialogue between the Court of Justice of the EU and the European Court of
Human Rights, which can be reinforced when the EU accedes to the ECHR.377
Finally the Constitution contains an obligation of a homogeneous interpretation
of the corresponding right contained in both the ECHR and Part II of the
Constitution (the Charter): the meaning and the scope of those rights shall be
the same (Art. II-112.3), but the right that gives the most extensive protection,
either in the ECHR or in the Charter, always has priority (Art. II-112.3; Art. II113).378
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All these beautiful formulae indicate that serious problems lie ahead and it is
questionable whether these formulas are enough to solve them. The fact remains
that in the future national courts will be confronted with a dual system of
supervision on the way they are applying fundamental rights – the Court of Justice
of the EU in Luxembourg and the European Court of Human Rights in
Strasbourg. This situation risks multiplying the number of court cases. It is
difficult to see that the beautiful formulas of the European Constitution can check
that development. Something more will be needed. Scholars have already started
to consider the options.
A first option is to apply the doctrine of ‘equal protection’. This doctrine implies
that the Strasbourg court shall declare inadmissible complaints about violations
of its fundamental rights by the Court of Justice of the EU as long as this court
affords a protection of equal value as the protection afforded under the ECHR.
A second possibility is that the Court of Justice of the EU may acquire the power
to submit to the European Court of Human Rights prejudicial questions relating
to provisions in the ECHR, which have not yet been cleared by rulings of the
European Court of Human Rights.379
It is submitted that these are certainly useful suggestions, but it is questionable
whether they will effectively solve the problem of the multiplication of court cases.
The second suggestion might increase the caseload of the Strasbourg Court more
than the first suggestion will diminish it. At any rate claimants should not get
‘two bites at the apple’.
18.4. The common constitutional traditions
Finally the new Constitution of Europe is also repeating the mentioning in the
actual Treaty380 of the ‘fundamental rights as they result from the constitutional
traditions common to the Member States’ (Art. I-9.3).381 The European Convention
has further emphasized this point by a reference in Art. II-112.4: insofar as this
Charter recognises fundamental rights as they result from the constitutional
traditions common to the Member states, those rights shall be interpreted in
harmony with those traditions.
Now that the EU comprises 25 Member states it will not be easy to distinguish
constitutional traditions common to all Member states. According to the
Explanations that is not necessary. Under this rule ‘rather than following a rigid
approach of ‘a lowest common denominator, the Charter rights should be
379
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interpreted in a way offering a high standard of protection which is adequate for
the law of the Union.’382 It is submitted that this is a somewhat peculiar
interpretation of the word ‘common’!
18.5. Evaluation
It is quite a structure of fences that the European Constitution has placed around
the Charter. It is the price that had to be paid for the insertion of the Charter in
the Constitution.383 At the end of the day, it will be Court of Justice of the EU,
which shall decide how comprehensive the fences are. If the Court will be
restrictive in defining the comprehensiveness of the fences it will open the
floodgates and let in an enormous increase in court cases. However, the more
the Court makes use of the fences to turn down claims of violations of the Charter,
the more the claimants will be disappointed and the heavier the criticisms will
be.
Whichever the European Court is going to choose, it certainly will incite an intense
debate on the political character of the Court. This will focus more attention to
the remarkable way in which the judges of the Court are appointed (see § 10).
A final remark: With so much emphasis on fundamental rights one is tempted
to ask whether the Constitution should not also have defined the other side of
the coin: the fundamental obligations of the citizens.384
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19. THE VALUES AND OBJECTIVES OF THE EUROPEAN
UNION
19.1. Introduction
Right from the start the European Treaties have known provisions, which
pronounce the values and objectives of the European integration. Almost every
amendment of the Treaties addresses these concerns. In the Treaty of Amsterdam,
1997, they even acquired a certain legal and political value. They are now a
condition for the eligibility of new Member States to the EU385 and in case of a
serious and persistent breach by a Member State of the principles of freedom,
democracy, respect for human rights and the rule of law certain rights resulting
from EU membership may be suspended.386
In drafting the European Constitution the European Convention has built on
these ideas.
19.2. The values and objectives of the EU and the acquisition or loss of the
membership of the EU
During the European Convention there was much debate about the wording of
the values387 and the objectives of the European Union. This debate reflected the
discussion on the identity of Europe, which was already for a certain period
ongoing outside the convention hall.388 Numerous amendments were proposed
on the initial text of Art. I-2 and I-3, dealing with the values and the objectives
of the EU. These amendments came notably from those wanting to better
delineate the social face of the EU.
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This has resulted in the insertion at the beginning of the Constitution of many
nice notions like solidarity.389 Also the notions of respect for human life, dignity,
sustainable development, full employment and social progress have found a place
in the synopsis of values and objectives of the Union.390
All these social values and objectives should counterbalance another overriding
objective of the EU; ‘an internal market where competition is free and undistorted
(Art. I-3.2, III-177 and III-178) and where the ‘guiding principles’ are economic
ideas such as stable prices, sound public finances and monetary conditions and
a stable balance of payments (Art. III-177).
This means that the European Constitution is imposing a specific type of
economic order on the EU: that of the social market economy (see also Art. 1-3.3).
Some constitutional lawyers think that a Constitution should be neutral as regards
the economic order lest it frustrates the public debate on this theme. This would
prevent the democratic strife for the establishment of a planned economy or a
pure corporatist economy.
The main legal significance of the enumeration of the values in the EU Treaty
is exactly on the point where it already is under the existing Treaties: to serve
as measuring-rod for the accession of new Member States to the EU. They will
certainly play in the debate on the accession of Turkey and the remaining states
in Eastern Europe (see Art. I-58.1). And they serve as criterion for the suspension
of States, which are already Members of the EU (see Art. I-59). It reminds us
of the first unhappy experience with such an assessment in the case of Austria.391
The enumeration of values and objectives in the new European Constitution looks
somewhat excessive. Besides Art. I-2 and I-3, value language can also be traced
in Part II and in various places in Part III (for instance Art. III-116 till III-124).
‘Their accumulation gives an embarrassing impression of strenuous efforts based
on words more than reality’, Dutheil de la Rochère rightly observed.392 It would
have been better if this had been avoided. Now there are evident overlaps and
inconsistencies. For example: in one passage the EU aims at ‘full employment’
(Art. I-3.3), in another, that ‘a high level of employment’ is the objective (Art. III205).
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Moreover the enumeration of the values and objectives of the EU includes a sense
of arrogance, if one reads in the Constitution’s preamble that Europe is a ‘special
area of human hope.’
During the IGC it appeared that the enumeration of values and objectives in the
draft for the European Constitution were not enough. So in the final text of the
European Constitution still more values and objectives have been added.393 They
seem to embody the wish to anchor the principle of the modern welfare state.
However, how much does it provide a guarantee against the actual trend in Europe
of downsizing the welfare state?
A final observation may be that the values laid down in the European Constitution
predominantly reflect a secular outlook. As these values are not only meant to
dominate public life, but also private life, they risk to marginalise citizens with
a different set of moral values. This not only concerns fundamentalist Muslim
and Jewish people, but also traditional Christians, as it appeared in October 2004
when the European Parliament blocked the nomination of the proposed Italian
Commissioner Buttiglione merely because he, in line with classic Roman Catholic
thinking, values the place of the mother in the family at home and considers
homosexual behaviour a ‘sin’.
19.3. The Christian inspiration
This leads to one of the main contested issues in the drawing up of the European
Constitution: should there be a reference in the European Constitution to God
and the Christian heritage, notably in the wordy Preamble to the Constitution,
originally drawn up alone by Convention President Giscard?
As the majority of the European peoples through the ages adhered to the Christian
religion, should it raise concerns to refer to God and Christianity as an important
source of values of the European Union?394
Many clergymen of various churches – from the Roman Catholic Church to the
Lutheran Church of Finland – suggested that the Constitution should mention
Christianity as a source of inspiration in the EU.
This plea inspired a large number of members of the European Convention to
propose the insertion of a line in the Constitution on this subject:395 “The Union
values include the values of those who believe in God as the source of truth,
393
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justice, good and beauty as well as of those who do not share such a believe but
respect these universal values as arising from other sources.”
However, this and similar proposals were rejected by the majority of the
Convention, who wanted to confine any reference of this subject to the very
superficial words in the Preamble ‘Drawing inspiration from the cultural, religious
and humanist inheritance of Europe….’ and the mentioning of the churches in
Art. I-52.
During the IGC 7 Member States – Spain, Portugal, Ireland, Malta, Poland, the
Czech Republic and Slovakia – supported the idea of inserting a reference to
Christianity in the new European Constitution. Also the Conservative Heads of
Government of EU countries agreed the Constitution should contain a reference
to the Judeo-Christian heritage.396
However, the governments from other countries, led by France and Belgium,
strongly opposed such a reference,397 as did the majority of the European
Parliament.398 As this opposition was impassable and the European leaders did
not want this issue to become the stumbling block for the European Constitution,
the point was dropped definitively at the IGC Conference in Brussels in June
2004. The only amendment this conference made on the Convention Draft was
not a positive but a negative one. The first line of the Convention Draft, in which
only ‘humanism’ was mentioned as source, was deleted. Also the quote by the
Greek historian Thucydides, which Mr. Giscard had inserted at the beginning
of the Preamble, has been unceremoniously dropped.
19.4. The symbols of the European Union
Values and objectives are often expressed by symbols and also the European Union
has created already a number of symbols: the well known twelve star flag,
Beethoven’s Ode to Joy (from his Ninth Symphony) as anthem, the motto ‘United
in diversity’, the Euro currency and Europe Day (9th May).
They have been listed now in Part I of the Constitution (Art. I-8).
Conspicuously absent among the symbols of the European Union is not only
St. Benedict as patron Saint of Europe, but also the designation of a lingua franca
for the European Union. The lack of a commonly spoken and understood lingua
franca in Europe is undoubtedly one of the main reasons why Europe has so much
difficulty in really integrating all its peoples and forging solidarity among them.
The writers of the Constitution should have mapped out a route to a democratic
396
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designation of a language, that all over the European Union is to be taught as
second language.
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20. EUROPE AND ITS CITIZENS
20.1. Introduction
All the aforementioned may be far away form the ordinary lives of Europe’s
citizens. It appears to be about law for politicians and civil servants, which surely
affects the ordinary citizens but which may evade their understanding. They may
see the direct elections for the European Parliament and the possibility to invoke
the direct application of EU-rules in court cases as the only methods of direct
involvement.
All the rest seems to pass the ordinary citizens. Polls about the public opinion
are showing that there is poor knowledge of Europe in all Member States and
in many Member States the EU has a low profile. Among the reasons for that
are scandals in Brussels and disappointment about the inflationary effect of the
introduction of the Euro.
Will this scepticism disappear because of the introduction of the new European
Constitution, which was devised to bring the EU closer to its citizens?
The Constitution reveals a number of steps towards making the EU and its
institutions more democratic and transparent. Democracy is mentioned as one
of the EU’s values (Art. I-2) and an entire title of the Constitution is devoted to
it (Art. I-45 till Art. I-52). The European Union is based on a dual system of
democratic legitimacy: through the responsibility of the Members of the European
Parliament to their electors and through the responsibilities of the Heads of State
and Government in the European Council and of the Ministers in the Council
of Ministers to their national parliaments and electorates (Art. I-46.2).399
Moreover, the EU boasts to be not only a ‘representative democracy’ (Art. I-46),
but also a ‘participatory democracy’ (Art. I-47). It embraces such beautiful concepts
as the recognition of the role of political parties (Art. I-46.4), the social partners
(Art. I-48) and the churches and non-confessional organisations (Art. I-52). To
this end the EU provides for a European ombudsman (Art. I-49), the recognition
of a fundamental right to the protection of personal data (Art. I-51) and the
transparency of the proceedings of EU institutions, bodies, offices and agencies
(Art. I-47.2 and I-50).
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Although ‘democracy’ seems to be a prime value of the EU, the entire
administrative structure of the EU seems a long way from direct and transparent
democracy. So that it is to be feared that the lip-service to democracy in the
Constitution may only cause alienation and cynicism among the citizens of
Europe. The European Constitution is only a small step to an improvement of
the relationship between Europe and its citizens. Here toll has been paid for the
fact that the European Constitution has been drawn up by a European Convention,
which was completely composed by professional politicians and did not embrace
ordinary citizens.
Still, the professional politicians have not all together forgotten the ordinary
citizens.
20.2. The European Citizenship
In the first place this appears from the notion of European citizenship. The
existing arrangements in the EU already embrace a kind of a European citizenship,
introduced by the Treaty of Maastricht.400 In the new European Constitution this
idea has been consolidated. The rights of the citizens embrace the right to move
and reside freely within the territory of the Member states, the right to vote and
to stand as candidate for the European Parliament and in municipal elections
in the Member State of residence, the right to enjoy diplomatic protection in third
countries, a right to petition to the European Parliament and the European
Ombudsman and the right to communicate in any of the official languages of
the EU. All this within the limits contained in the European Constitution (Art.
I-10 and III-125 till III-129).401
The new provisions do not imply an extension of the rights connected to the
European citizenship, but do they completely confirm the existing situation? The
actual text of the Treaty states: “The citizenship of the EU completes the national
citizenship but does not replace it.”402 The new Art. I-10 states ”Citizenship of
the Union shall be additional to national citizenship and shall not replace it”.
‘Complete’ seems to be a more comprehensive notion than ‘shall be additional’.
One of the main fruits of the European citizenship is in the area of the applicability
of social rights for persons who are not economically active.403 Will the Court
of Justice EU against the backdrop of this change of words continue its progressive
case law on this subject?
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20.3. A European Citizens’ Initiative
Near the end of the Convention a proposal was launched to insert a kind of a
European Citizens’ Initiative in the new Constitution.404
If not less than one million citizens sign a petition, they can ask the European
Commission to submit a legislative proposal on a specified subject matter.
European laws shall determine the provisions and conditions required for such
a citizens’ petition, including the minimum number of Member States
represented in the petition (Art. I-47.4).
As the promised fruit of such a Petition is meagre – a Commission proposal –
this may turn out a sympathetic gesture, but not more than that. The requirements
are presumably too heavy to have any significant chance on success.
I would have preferred another instrument to give the citizens a direct voice: a
kind of an injunction procedure before the Court of Justice of the EU. Any
substantial group of citizens as well as national, regional and local parliaments
should have access to the Court of Justice of the EU to ask the Court a temporary
halt of any cross-border activity of a natural person, a company or a public or
private institution, which imperils the social, cultural or environmental situation
of a region to such an extend that it undermines the values of the EU (§ 19.2).
The European Parliament could quash such an injunction.
20.4. Transparency
Transparency and openness of the administration are one of the modern ideals
in administrative law. Since the Treaty of Maastricht (1992) and notably the Treaty
of Amsterdam this idea has been incorporated in the European Treaties.405 Now
the European Constitution avows this idea (Art. I-47.2 and I-50).
Yet it is doubtful whether the issue of transparency has received enough attention
in the new Constitution. It certainly is a step forward that the Council of Ministers
shall meet in public when deliberating and voting on a draft legislative act (see
§ 6.2). However, the Ministers normally decide based on documents prepared
by the ambassadors and national top civil servants, who are meeting in the
Committee of Permanent Representatives (COREPER) and its 200 working
groups. This Committee exercises already a terrible huge influence at European
decision-making.406 The Committee is now openly mentioned in the Constitution
(Art. I-24.5), but if the Constitution had been serious on the item of transparency
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it would have made public the sessions of the Committee. One even could have
imagined that the plenary sessions of the European Council being made public,
as these sessions in future will only have just a character of ratifying what has
been prepared behind the scenes (see § 5.2).
20.5. National referenda on the European Constitution
By the end of 2004 already 10 Member States had decided to submit the
ratification of the new Constitution to national referenda. NGOs were
campaigning to bring the other Member States to the same decision.407
The most important motive for such a referendum is the legitimacy argument.
The legitimacy of the European Union is still quite weak in the eyes of most of
the 450 million citizens of the 25 Member States. The new Constitution up to
now has not raised much public debate.408 According to Siedentop the entire
speeding up of the European Integration in the last 15 years, has been a process
primarily driven by political elites. According to him ‘it is strange to have a
referendum held on a document of 200 pages that nobody reads. Giscard has
been too ambitious. A true Constitution should be concise, solemn and dear,
a text that people can read and take away.’409 Also former ECJ judge Koopmans
felt sorry for the voters that have to speak out in referenda on such a bulky
document.410
The swing towards scepticism in some EU Member States has raised concerns
of a possible no vote in one or more of the Member States.411 It is unclear what
the political ramifications of such a situation will be. The European Constitution
does not provide an answer on that question. The Final Act of the IGC contains
Declaration nr. 30, which states that if 2 years after the signature of the
Constitutional Treaty 4/5 of the Member States have ratified it and one or more
Member States have encountered difficulties in proceeding with the ratification,
the matter shall be referred to the European Council.
Of course this Declaration cannot solve the question and politicians have already
started to speculate on that event.412
Former Commission President Prodi said in December 2003, that it cannot be
allowed one country to block the European Constitution. “If there is a ‘no’, there
407
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will be a long waiting period to find a political solution. If that is not possible
than that country has itself decided to leave the EU.” 413
The British Trade and Industry Secretary Patricia Hewitt anticipated something
similar: “We will be in uncharted territory. A no vote could put Britain on the
road to withdrawal from the EU.”414
The German Chancellor Schröder said: “We ought to find an arrangement by
which the Constitution can still come into force if the process of ratification in
a country has not yet been brought to a conclusion’.415
One of the possibilities is that all the Member States, minus those, which rejected
the Constitution, continue along the path of the Constitution via the formula
of the “enhanced cooperation” (see § 11.4). Another possibility is for all the
Member States, which are in favour of the Constitution leave the present European
Union and found a new European Union based on this Constitution. The most
likely possibility is that the Member States which did ratify could ask the Member
State, who may not agree, to leave the Union.
If, however, more than two or three Member States, especially if a large Member
State were included in this group, reject the Constitution that would probably
spell the end of the new Constitution.416 The EU must and shall continue on the
basis of the existing Treaties and perhaps shall start one day the work of drawing
up a Constitution all over.
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21. THE MASTERS OF THE CONSTITUTION
21.1

Introduction

Perhaps there is one point that may mollify the citizens who feel that Europe
has been imposed reluctantly on them: in principle the European Union is not
an aim in itself. The European Constitution is not doing anything else than
creating a Union “on which the Member States confer competences to attain
objectives they have in common” (Art. I-1). With this pronunciation the
Constitution expresses that the European Union is an extension of the Member
States. The competences of the Union have their origin in the will of the Member
States, laid down in the various acts of ratification of the European Treaties and
the amendment Treaties. Put in feudal terms: the Union is the ‘vassal’ of her
sovereign lords, the Member States.417 These Member States might have agreed
to give up quite a bit of their own sovereignty, but they have not per se done that
– as in federal states – definitively. The Member States may always decide to
change the Constitution of the European Union to regain parts or the entirety
of their lost sovereignty. Moreover, the Constitution cannot be changed against
the will of the Member States, so that they would lose even more of their
sovereignty. Thus the Member States remain the Masters of the European
Constitution.418 And if not all Member States in unison would decide to exercise
that mastership by taking back all or parts of their sovereignty, then a Member
State alone may always decide to leave the European Union and so reclaim its
sovereignty in full.419 All this is warranted by the provisions in the European
Constitution on amending the Treaties and withdrawal.
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21.2. Amending the Constitution
The European Union has been established 50 years ago as the European Economic
Community. This has been done by six States: France, Germany, Italy and the
Benelux countries, in the Treaty of Rome, 1957.
All extensions of the EEC with new Member States and with new powers for the
institutions of the EEC that have taken place since then, have always been based
on new Treaties, which amended the existing Treaties. Those amendment Treaties
have always been agreed by unanimity of the Heads of State and Government
at Intergovernmental Conferences and have been ratified afterwards by all
Member States according to their respective constitutional requirements.420 Never
has any amendment been imposed on any Member State of the EU.
The new Constitution was also created in this tradition. It has acquired the form
of a Constitutional Treaty, which has been adopted in unanimity by the Heads
of State and Government at the IGC of June 2004 in Brussels and signed in
Rome, October 29, 2004. All Member States have to ratify it according to their
respective constitutional requirements. In a number of Member States the
population will be consulted in a referendum (see § 20.5).
Also future amendments of the Constitution will need the unanimous approval
of all Member States via a Treaty amending the Constitutional Treaty.
Major amendments of the European Constitution will in the future be prepared
by a Convention (Art. IV-443.2)421 as it was done with the drafting of the European
Constitution this time. The European Parliament has endorsed this method as
it strengthens democratic legitimacy and participation. However, according to
the European Parliament the Convention should be able to choose its own
Presidium. It also regrets that the Constitution has not made the approval of the
European Parliament conditional for the entering into force of future amendments
of the Constitution.422
During the IGC-phase the European Commission, the European Parliament423
and The Netherlands424 regretted that the Convention Draft did not provide for
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minor amendments to change texts without the necessity of going through lengthy
intergovernmental consultations and national ratifications.425
To meet these wishes the definitive text of the Constitution contains a somewhat
lighter procedure for minor amendments in the area of the internal policies and
actions of the European Union (title III of Part III of the Constitution, Art. III-130
till III-285). Such amendments can be effectuated on the basis of a unanimous
decision of the European Council and without the necessity of a Convention and
an Intergovernmental Conference. They nevertheless shall still require the
approval of all the Member States according to their respective constitutional
requirements (Art. IV-445).426 Especially this last line affirms that all Member
States remain the Master over even the most minor amendments of the European
Constitution.
It is submitted that the article about minor changes is not a substantial procedural
gain as it is not a fundamental departure from the classical way of amending
a Treaty. And rightly so! There are no good reasons for a glib procedure to change
the European Constitution. The fast succession of the Single European Act (1986),
the Treaty of Maastricht (1992), the Treaty of Amsterdam (1997), the Treaty of
Nice (2000) and this Constitutional Treaty shows that the European Union quite
easily adapts its Constitution. Infinitely more easily than the USA, where the
procedure to change the Constitution is formally much lighter, but apparently
in practice much more difficult.
However, the principle point is the most important. If one desires that the
Member States remain masters of the Constitution, one must stick to the classic
requirement of the approval by all Member States, even for minor points. It is
one or the other: either certain questions are only minor points, but then they
should not be laid down in the Constitution. Let them be deleted from it at the
first possible opportunity. Or, if the question is not a minor point, then it must
remain in the field of the reversible relinquishing of sovereignty by the Member
States.
Will the process of amending the Constitution of the EU slow down when the
Constitution enters into force? Some people do not expect so. According to them
the Constitution should not be seen as a terminus. They argue that the EU has
to change as the world changes.427 However, the Danish Prime Minister has
already started to rally support for a declaration promising that there will be no
new EU Treaty for many years after the new Constitution is adopted. 428
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21.3. Withdrawal
Up until now the European Treaties did not contain any explicit pronouncement
on the question whether or not Member States may withdraw from the European
Union.429 In the USA such a right does not exist and they had to pay dearly for
that with the Civil War, one and a half centuries ago. According to some the right
to withdraw is more typical for a confederation than to a federation.430
In the new European Constitution the voluntary character of the European Union
has been stressed by a provision, which explicitly gives Member States the right
to withdraw from the EU (Art. I-60). This article also gives the procedure with
which this right can be exercised in a civilized way.431
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22. CONCLUSION
The new European Constitution was ceremonially signed in Rome on October
29, 2004. The European Council commissioned it in December 2001 in order
to better equip the European Union to respond to the demands of its citizens
and to play a more effective role in the world. The impetus for setting down a
new ‘rule book’ for the EU rose from the accession of 10 new Member States
in 2004, the largest single expansion of the EU in its half-century history. To
avoid legislative logjam, the EU Constitution should streamline decision-making
in an expanded EU and boost the EU’s role on the world stage. It should introduce
important innovations such as the simplification of legislative procedures and
legal instruments, clarification of the balance between the Union and its Member
States, enhancement of the protection of human rights and a greater role for
directly-elected representatives in both the European Parliament and national
Parliaments.432
The road to the new Constitution has been relatively short. The body that drew
up the Draft Constitution, the Convention, started its work in February 2002.
It finished about 16 months later. During one more year the governments of the
Member States fine-tuned the text, although the great bulk of the provisions of
the Draft Constitution were not in dispute. The terror attacks in Madrid in March
2004 further galvanized EU leaders. The low-key consensus-forging approach
used by the Irish Presidency helped towards the overall mood to achieve consensus
in June 2004.
There are several ways to assess the new Constitution. Some are playing down
its importance, saying that it is only a modest set of proposals, designed to replace
the existing mess of overlapping treaties with a single freestanding constitution.
It is a ‘tidying up’ exercise, which ‘changes the deck chairs’ without conferring
many new competences to the EU.
Others emphasize the big innovations in a document that runs to more than 200
pages and has something to say on everything from liberty and security to
occupational hygiene.
If the New European Constitution comes into force the European Union will
have for the first time in its history a single legally enforceable Constitution
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including a charter of fundamental rights. The Constitution spells out the
principles on which the European Union is founded: solidarity, diversity, and
co-operation where it benefits us all. It includes social dialogue and full
employment as founding principles.
The European Council will get a permanent chair to drive the EU forward and
a European Foreign Minister to promote a common foreign policy.
The Constitution includes practical measures to avoid a decision-making deadlock
when new countries join: many subjects will be transferred from unanimity voting
to qualified majority voting under a new voting system based on a double majority
of both Member States and population.
A reduction of the number of Commissioners to two thirds of the number of
Member States is foreseen by 2014.
The Constitution enhances democracy by strengthening of the ties with the
national parliaments and by giving the elected European parliament a bigger role
in European decision-making: the areas where the EP can co-legislate with
Member States have almost doubled.
It gives a better repartition of competences, by affirming the ‘principle of
subsidiarity’, which says we should only act together in the EU where we all agree
that acting individually won’t do the job. It envisages a common defence policy
with an assistance clause committing Member States to help when another in
the bloc is under attack.
The Constitution creates a European Petition Right and recognises the EU’s own
legal status, something anti-Europeans see as the litmus test of creating a new
state.
Finally it provides an exit clause so that a Member State can leave the Union if
it so desires.
The new Constitution confirms the trends of the gradual shift of relevance of
the various institutions of the EU. The Council of Ministers and the European
Commission are losing importance compared to the European Council and the
European Parliament, which see their importance continue to rise.
However it is doubtful whether this process will go on infinitely, because of the
persistent expansion of all these institutions as a sequel to the growing number
of Member States.
In the past it often has been suggested that the EU must assume a smaller but
more forceful leadership. Federalists have always dreamed that the European
Commission should become a real European Government.
Confederalists have thought that such a government could be best entrusted to
a Presidium of the European Council.
In this study it is submitted that here the new European Constitution already
contains the seeds of a compromise solution. By increasing the number of highlevel standing EU-posts – the President of the European Council, the European
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Foreign Minister, the President of the Euro-Council, the European Public
Prosecutor – the contours are becoming visible of an institution that one day may
stand at the helm of the EU: an Inner-Cabinet.
As will appear in the debates around the national ratification procedures nobody
is likely to embrace all aspects of the new Constitution. Lots of people will say
that the Constitution marks a step forward to the current treaties, even if there
are significant gaps. Others will compare the final version of the European
Constitution with the draft of the European Convention and judge it as a step
backward.
Eurosceptics may scorn that the Constitution is a major step towards a European
superstate. Uncompromising federalists shall say that the final text of the
Constitution lacks integrationist vision and ambition.
Conservatives and right-wingers may create a strong link between the Constitution
and the question whether Turkey should be admitted to the EU. As the French
MEP Philippe de Villiers said: “The Constitution represents a Europe scared of
religion, which dismisses God in order to let in Allah.”433
Many on the left may campaign against the Constitution as it contains a liberal
agenda and is insufficient to create a “social Europe”. As the former French Prime
Minister, Mr. Fabius said, “I find nothing in this text that would allow for a change
of policy in the field of jobs and fight against the moving of jobs abroad.”434 In
Britain the Center for a Social Europe (CSE) rejects the Constitution as a step
back for the left. It argues that the Constitution represent a missed opportunity
to create a more efficient, transparent, accountable and sustainable EU.435
Many other people of the left, however, may contradict this assessment. The
French Socialist MP Olivier argued, that the Constitution does not contain one
single article, which makes the EU more liberal. On the contrary, it contains a
number of articles, which make it more social-democrate, notably because of
the fundamental social rights.436
The reality, however, is that the interests of Europe’s nations are not easy to
reconcile with pure integrationist, confederalist, conservative, liberal or socialist
versions of the EU. Compromises had to be concluded to reach a consensus. And
the new Constitution is indeed full of compromises.
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PART IV; VALUES, OBJECTIVES AND PARTICIPATION OF CITIZENS

In the end all boils down to the question: does the new European Constitution
deserve a Yes vote or a No vote?
A Yes vote may give Europe a new élan and stop the slide towards Euronegativism.437 It could be motivated by the mounting realisation of the weakness
of Europe vis-à-vis the other global players. As Giscard said: “when people see
the size of China and India it will make them realise that Europe has to pull
together. We have to got to be able to pull over weight with the big players.’438
However, some people are seriously concerned about the enhancement of the
EU’s military capability, about the loss of social values and the cultural identities
of the various European nations on an open and free market, about the absence
of recognition of God and the Christian values. There are many reasons why
people from many different political traditions have legitimate concerns about
the content of the Constitution.
A No vote would not necessarily mean that the Constitution is lost, but that it
should be better adapted to the serious concerns of the European citizens. And
isn’t that what democracy is all about?
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